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In the United States District Court for the 
Western District of Washington 
Southern Division 


No. 832 


HENRY BRODERICK, INC., 
Plaintiff, 
VS. 


CLARK SQUIRH, individually and as Collee- 
tor of Internal Revenue for the District of 
Washington, 

Defendant. 


COMPLAINT 


Comes Now plaintiff and for first cause of action 
against defendant, alleges: 


il 
That plaintiff at all times herein mentioned was 
and now is a corporation, duly organized and exist- 
ing under the laws of the State of Washington, with 
all license fees last due said state paid. 


II. 

That defendant at all times herein mentioned was 
and now is a resident of T'acoma, Pierce County, 
Washington, and the duly appointed, qualified and 
acting Collector of Internal Revenue for the Dis- 
trict of Washington, with his principal office at 
Tacoma, Washington. 
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That this action arises under the laws of the 
United States providing for internal revenue, being 
a suit for the recovery of internal revenue taxes 
erroneously and illegally assessed and collected 
under the Federal Insurance Contributions Act, 
Subchapter A of Chapter 9 of the Internal Revenue 
Code, 26 USCA Section 1400-1432, as amended, as 

hereinafter more fully appears. 


ie 

That for many years plaintiff has been engaged 
as a duly licensed broker, with offices in the city of 
Seattle, King County, Washington, in the rental, 
lease and sale of real estate. ‘That plaintiff conducts 
a general real estate business independently and has 
also operated in association with other independent 
brokers as joint adventurers in the rental, [1*] lease 
and sale of real estate. 

Vv. 

That the contract between plaintiff and each of 
such independent brokers is in writing, a copy of 
such written contract, except as to date of execu- 
tion and as to name, being attached hereto as Ex- 
hibit A, and made a part hereof. 


Vi. 


That wnder the contracts and in all thetr opera- 
tions herein referred to, such brokers have con- 
stantly been free from any control or direction of 
plaintiff, and have operated their respective busi- 
nesses in accordance with their entire and uneon- 
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trolled discretion, and only at such hours or times 
as they themselves might elect. That the labors and 
activities of such independent brokers in the con- 
duct of their businesses and in the exhibition of 
properties and in effecting sales, rentals and leases 
of real estate are performed chiefly in the field and 
not in offices. That said brokers pay their own ex- 
penses and all fees or taxes arising from their ac- 
tivities as brokers, and obtain and maintain their 
individual brokers’ licenses and have customarily 
engaged in the business of independent real estate 
brokerage. That said brokers are not employees of 
plaintiff, but are co-principals with plaintiff in 
joint adventures in the real estate brokerage busi- 
ness, and that plaintiff and such brokers have an 
equal proprietary interest in the commissions earned 
thereby, and one-half of such commissions are 
simultaneously received by such brokers, not as 
compensation paid by plaintiff for services per- 
formed by such brokers for plaintiff as their em- 
ployer but as co-principals with plaintiff and by 
plaintiff. 
Vib 

That under date of July 30, 1945, plaintiif was 
notified of the assessment of additional internal 
revenue taxes for the period April 1, 1943, to 
March 31, 1945, on the ground that said independ- 
ent brokers were taxable emplovees of plaintiff 
under said Federal Insurance Contributions Act, 
and demand was made upon it that said tax in the 
sum of $1,938.63 be paid within ten days thereof. 


- 
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That said brokers and the amount of [2] said tax 
applicable to each are set forth in a schedule at- 
tached hereto as Exhibit B and made a part hereof. 


4906 
That on August 3, 1945, plaintiff paid said sum 
to defendant under protest. 


IU 
That on or about August 11, 1945, plaintiff duly 
filed with defendant. as Collector of Internal Reve- 
nue for the District of Washington, for considera- 
tion of the Commissioner of Internal Revenue, its 
elaim for refund of said sum, Claim No. 481708. 


xe 
That under date of January 2, 1946, the Commis- 
sioner of Internal Revenue notified plaintiff that 
its claim for refund was disallowed. 


XI. 


That the assessment and collection of said taxes 
in the amount of $1,938.63 and the disallowance of 
said claim for refund thereof were erroneous, il- 
legal, capricious and wrongful, since none of the 
individuals in respect to whom said taxes were 
assessed were employees of plaintiff within the 
meaning of said act. That plaintiff is entitled to 
a refund of, and defendant is indebted to plaintiff 
for the said sum of $1,938.63, with interest at 6% 
per annum from August 3, 1945. 


And for a second and further cause of action 
against defendant, plaintiff alleges: 
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iL 
Phat Paragraphs I ahd Il of plaimmitsaimrer 
cause of action are, by this reference, incorporated 
herein and made a part hereof. 


a, 


That this action arises under the laws of the 
United States providing for internal revenue, being 
a suit for the recovery of internal revenue taxes 
erroneously and illegally assessed and_ collected 
under the Federal Unemployment Tax Act, Sub- 
chapter C of Chapter 9 of the Internal [3] Revenue 
Code, 26 USCA Section 1600-1611, as amended, as 
hereinafter more fully appears. 


Jt, 


That Paragraphs IV, V and VI of. plaintiff’s 
first cause of action, are, by this reference, incor- 
porated herein and made a part hereof. 


i 


That under date of July 26, 1945, plaintiff was 
notified of the assessment of additional internal 
revenue taxes for the period from January 1, 1948, 
to December 31, 1948, on the ground that said in- 
dependent brokers were taxable employees of plain- 
tiff under said Federal Unemployment Tax Act, 
and demand was made upon it that said tax in the 
sum of $1,042.00 be paid within ten days thereof. 
That said brokers and the amount of said tax ap- 
plicable to each are set forth in a schedule attached 
hereto as Exhibit B and made a part hereof. 
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That on August 3, 1945, plaintiff paid said sum 
to defendant under protest. 


ae 
That on or about August 11, 1945, plaintiff duly 
filed with defendant as Collector of Internal Reve- 
nue for the District of Washington, for considera- 
tion of the Commissioner of Internal Revenue, its 
claim for refund of said sum, Claim No. 814304. 


VIL. 
That under date of January 2, 1946, the Com- 
missioner of Internal Revenue notified plaintiff 
that its claim for refund was disallowed. 


VIII. 


That the assessment and collection of said taxes 
in the amount of $1,042.00 and the disallowance of 
said claim for refund thereof were erroneous, il- 
legal, capricious and wrongful, since none of the 
individuals in respect to whom said taxes were 
assessed were employees of plaintiff within the 
meaning of said act. That plaintiff is entitled to 
a refund of, [4] and defendant is indebted to plain- 
tiff for the said sum of $1,042.00, with interest at 
6% per annum from August 3, 1945. 

And for a third and further cause of action 
against defendant, plaintiff alleges: 


I. 


Mie Patasvaphs I, Il, ard P11 of plainwif’s 
second cause of action are, by this reference, incor- 
porated herein and made a part hereof. 
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1 

That under date of July 26, 1945, plaintiff was 
notified of the assessment of additional internal 
revenue taxes for the period from January 1, 1944, 
to December 31, 1944, on the ground that said in- 
dependent brokers were taxable employees of plain- 
tiff under said Federal Unemployment Tax Act, 
and demand was made upon it that said tax in the 
sum of $1,380.05 be paid within ten days thereof. 
That said brokers and the amount of said tax ap- 
plicable to each are set forth in a schedule attached 
hereto as Exhibit B and made a part hereof. 


NOL, 


That on August 3, 1945, plaintiff paid said sum 
to defendant under protest. 


ay: 

That on or about Avgust 11, 1945, plaintiff dulv 
filed with defendant as Collector of Internal Reve- 
nue for the District of Washington, for considera- 
tion of the Commissioner of Internal Revenue, its 
claim for refund of said sum, Claim No. 814305. 


V. 
That under date of January 2, 1946, the Commis- 
sioner of Internal Revenue notified plaintiff that 
its claim for refund was disallowed. 


Vik 
That the assessment and collection of said taxes 


in the amount of $1,308.05 and the disallowance of 
said claim for refund thereof, [5] were erroneous, 
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illegal, capricious and wrongful, since none of the 
individuals in respect to whom said taxes were 
assessed were employees of plaintiff within the 
meaning of said act. The plaintiff is entitled to a 
refund of, and defendant is indebted to plaintiff 
for said sum of $1,380.05, with interest at 6% per 
annum from August 3, 1945. 


Wherefore, plaintiff prays for judgment against 
defendant as follows: 

1. On the first cause of action for the sum 

of $1,938.63, together with interest thereon as 
provided by law. 


2. On the second cause of action for the 
sum of $1,042.00, together with interest thereon 
as provided by law. 


3. On the third cause of action for the sum 
of $1,380.05, together with interest thereon as 
provided by law. 

4. For such other and further rehef in the 


premises as may be judged equitable, including 
plaintiff’s costs and disbursements herein. 


EGGERMAN, ROSLING & 
WILLIAMS, 


/s/ ROBERT G. MOCH, 
Attorneys for Plaintiff. [6] 
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Salary from Salary from Salary from 
April 1, 1943 Jan. 1, 1943 Jan. 1, 1944 
to March 31, 1945 to Dec. 31,1943 to Dec. 31, 1944 
to which Federal to which Federal to which Federal 
Name of Individual , Insurance Contri- Unemployment Unemployment 


to whom tax applicable bution Act applied Act applied Act applied 
Levison, Harry H........... $ 6,312.50 $ 3,000.00 $ 3,000.00 
Mekenzie, Graec L......... 1,367.75 1,395.74 BWisnlley 
Samsel, Howard Z.......... 6,443.08 3,000.00 3,000.00 
Hatfield, Jessie .............. Cr ET 3,000.00 3,000.00 
Eddy, Howard M........... 6,843.69 3,000.00 3,000.00 
Bangasser, Paul E......... 6,349.93 3,000.00 3,000.00 
Wilson, Melville ............ 7,096.33 3,000.00 3,000.00 
Schofield, James ........... 528.25 125.00 403.25 
Charteris, Myrtle 2.2... 3,010.7 669.45 220230) 
hota (6 aes Cae « Caueen eee erat 2 Seema 670,75 645.75 25.00 
MeCracken, J. D. .......... 6,000.00 3,000.00 3,000.00 
Béan,, Blaroid: We see D272 17D 52.50 
ihunkel, Henry Go .2...-.. Doo ido) 3,000.00 3,000.00 
Mills, H. Dennis ............ 50.00 S749 ieee 
Fleming, John H............. 7,027.87 2,796.26 3,000.00 
Payne, Lorin A............... 5,200.00 130.25 3,000.00 
Downs, M. Ross............-- 6,095.00 95.00 3,000.00 
Levenson, Samuel 115.31 11531, eee 
livans, (Paul Gece Oloegoe Meee 3,000.00 
McRae, Angus occ... 649.94 649.94 
MelLean igi LgA0'58 ee 1,740.58 
Rorabeek, Calvin M....... 2,699.95 2s 1,825.83 
Holeombe, S. Ry wu... Li32.08 9 ~~ ee 120956 
Barton, red =e 9125 8322 
erteh> iobert aan 825.00 ... _—_ 
Motil oalary ..... eee 91,481.80 31,930.38 44,757.69 
MUG SRUNCLCOM 2.0.22. 1,829.66 Oo tool 1,342.73 
Tine reste Watde se c...1ces 108.97 84.09 37.32 


Total Assessment ....$ 1,938.63 $ 1,042.00 $ 1,380.05 


[Endorsed]: Filed Feb. 13, 1946. [7] 
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ANSWER 


Now comes Clark Squire, defendant, by and 
through J. Charles Dennis, United States Attorney 
for the Western District of Washington, and in 
answer to the first cause of action alleged by plain- 
tiff in its complaint, admits, denies, and alleges as 
follows: 

I. 

Defendant admits all of the allegations contained 
in paragraph I thereof, except he states that he has 
no knowledge or information sufficient to form a 
belief as to the truth of plaintiff’s allegation that 
all license fees last due said state have been paid. 


II. 
Defendant admits all of the allegations contained 
in paragraph II thereof. 


ITI. 

Defendant admits all of the allegations contained 
in paragraph ITI thereof except he denies that said 
internal revenue taxes were erroneously and _ il- 
legally assessed and collected. [8] 


ie 
Defendant states that he has no knowledge or in- 
formation sufficient to form a belief as to the truth 
of plaintiff’s allegations contained in paragraph IV 
thereof. 
Vv. 
Defendant states that he has no knowledge or in- 
formation sufficient to form a belief as to the truth 
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of plaintiff’s allegations in paragraph V thereof, 
except defendant admits that a written contract 
form identified as Exhibit A is attached to the com- 
plaint. 
Vie 
Defendant denies all of the allegations contained 
in paragraph VI thereof. 


VII. 

Defendant admits all of the allegations contained 
in paragraph VII thereof, except he denies that 
said so-called ‘‘brokers’’ were in fact brokers in 
their said dealing with plaintiff. 


VILL. 

Defendant admits all of the allegations contained 
in paragraph VIII thereof, except he denies that 
said sum was paid on August 3, 1945, and alleges 
that same was paid on August 4, 1945. 


1X: 
Defendant adimits all of the allegations contained 
in paragraphs LX and X thereof. 


Ke 
Defendant denies all of the allegations contained 
in paragraph XI thereof. 


Now comes the defendant, as afovesaid, and in 
answer to the second cause of action alleged by 
plaintiff in its complaint, admits, denies and alleges 
as follows: [9] 

IL 

In answer to paragraph I thereof defendant 

states that paragraphs I and IJ of defendant’s an- 
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swer to plaintiff’s first cause of action are by this 
reference incorporated herein and made a_ part 
hereof. 
JU 

Defendant admits all of the allegations contained 
in paragraph Ii thereof except he denies that said 
internal revenue taxes were erroneously and il- 
legally assessed and collected. 


Jou 

In answer to paragraph III thereof defendant 
states that paragraphs IV, V and VI of defend- 
ant’s answer to plaintiff’s first cause of action are 
by this reference incorporated herein and made a 
part hereof. 

IV. 

Defendant admits all the allegations contained 
in paragraph IV thereof except he denies that said 
so-called ‘‘brokers’’ were in fact brokers in their 
said dealing with plaintiff. 


WE 
Defendant admits all the allegations contained 
In paragraphs V, VI and VII thereof, except he 
denies that said payment was made by plaintiff on 
August 3, 1945, and alleges that same was made on 
Angust 4, 1945. 


Vas 
Defendant denies all of the allegations contained 
in paragraph VIL thereof. 
Now comes the Defendant, as aforesaid, and as 
to the third cause of action alleged by Plaintiff in 
its complaint, admits, denies and alleges as follows: 
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1g 

In answer to paragraph I thereof Defendant 
states that paragraphs I, IT and III of Defendant’s 
answer to Plaintiff’s second cause of action are by 
this reference incorporated herein and made a part 
hereof. 

LI. 

Defendant admits all the allegations contained in 
paragraph II thereof, except he denies that said 
so-called ‘‘brokers’’ were in fact brokers in their 
said dealings with plaintiff. 


PM 

Defendant admits all the allegations contained in 
paragraphs III, [V and V thereof except he denies 
that said sum was paid by plaintiff on August 3, 
1945, and alleges that the same was paid on August 
4, 1945. 

IV. 

Defendant denies all the allegations contained in 
paragraph VI thereof. 

Wherefore Defendant prays for judgment, dis- 
missing the Plaintiff’s complaint herein, costs of 
suit and such other and further relief to which the 
Court may deem the Defendant entitled. 

J. CHARLES DENNIS, 
United States Attorney. 
HARRY SAGER, 
Assistant United States 
Attorney. 
THOMAS R. WUNDiiie 
Special Assistant to Chief 
Counsel. 
[Endorsed]: Filed April 19, 1946. [11] 
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MEMORANDUM OPINION 


The plaintiff, Henry Broderick, Ine., seeks a 
judgment for refund of taxes and interest collected 
by the defendant, Clark Squire, Collector of In- 
ternal Revenue. he issue presented by this contro- 
versy is whether the persons upon whose earnings 
the tax was collected were in fact employees within 
the meaning of the Social Security Act, or whether 
they were independent contractors. 


The statutes and regulations involved are: 
Federal Insurance Contributions Act, 
26 USCA, See. 1400-1432, as amended. 
Federal Unemployment Tax Act, 

26 USCA, Sec. 1600-1611. 


Neither of the two Federal statutes referred to 
define the term ‘‘employee.”’ 


The regulation involved is designated as Sec. 
402.204 of Regulation 106. This regulation states: 
“Tvery individual is an emplovee if the [12] 
relationship between him and the person for 
whom he performs services is the regular rela- 
tionship of employer and employee.”’ 


Tt then provides: 

‘In general, if an individual is subject to 
the control or direction of another merely as to 
the result to be accomplished by the work and 
not as to the means or methods of accomplishing 
the result, he is an independent contractor.”’ 
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For the purpose of further clarifying the regula- 
tien, in April, 1948, the Acting Commissioner of In- 
ternal Revenue in Mimeograph 5504 Accunlative 
Bulletin, January, 1948, page 1066, ruled that real 
estate salesmen are employees of brokers for Fed- 
eral Employment ‘lax purposes even though their 
compensation is based upon commissions from sales. 

The facts as disclosed by the record im this ease, 
from documentary and oral evidence offered at the 
time of trial by the plaintiff—there being no evi- 
dence offered by the defendant—may be briefly 
summarized as follows: 

A written agreement was entered ito by the 
plaintiff with the persons whose remuneration be- 
came the subject of the tax herein. This agreement 
provided that one engaged in selling real estate in 
connection with the plaintiff’s activities in that field 
must be the holder of a real estate broker’s license 
of the State of Washington, in full force and effect. 
It also provided that it was the intent of the plain- 
tiff and the persons who signed the agreement that 
the relationship between them was that of ‘‘an in- 
dependent contractor, and not a servant, employee, 
joint adventurer or partner.’’ The brokers agreed 
to sell real estate for clients of the plaintiff upon a 
commission basis. Such sales were made of prop- 
erties listed with the plaintiff and all contractual 
relationships between the owner of the property and 
the seller of the property were with the plaintiff 
herein. ‘The commission received from such activ- 
ity became the property of the plaintiff. When 
a transaction was finally consummated and commis- 
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sions were paid, the plaintiff would divide the pro- 
ceeds of such commission equally between [13] it- 
self and the individual broker who made the sale. 
The plaintiff maintained an office properly equipped 
with furnishings and staff suitable to serving the 
pubhe as a real estate broker. It was one of the 
leading and well known real estate brokerage con- 
cerns in the Citv of Seattle enjoying the goodwill 
of and a reputation for fair dealing with the pub- 
he. Each broker was supplied with desk room in 
the plaintiff's office, as well as telephone, switch- 
board service and reasonable and necessary steno- 
graphic services, and the plaintiff in its sole dis- 
eretion might mention in its advertising the name 
of the person engaged in selling. All current lst- 
ings were available to such brokers; the plaimtitr, 
however, reserving the right to place in the tempo- 
rary possession of any one of them exclusive privi- 
leges of sale. Regular sales meetings were attended 
by both its salaried real estate salesmen and the 
brokers herein involved, though there was no com- 
puisory requirement that a broker be in attendancee. 
At these meetings discussions were had regarding 
matters of the business of selling, and assignments 
of listed property were made by the plaintiff. Anv 
broker was free to make a choice of listings buf this 
was subject to such limitations as the plaintiff might 
impose. Either the plaintiff or its brokers might 
terminate the relationship existing between them at 
will, and generally the brokers were given a free 
hand as to whether they would devote all or part 
of their time to the service of selling hsted real 
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estate for the plaintiff, although, on the other hand, 
if they should undertake to sell real estate for other 
brokers or make sales in their own name and on 
their own behalf they would be considered as vio- 
lating the obligations they had assumed and be dis- 
charged. 

The foregoing summarizes the facts as established 
by the evidence in this case disclosing the nature of 
the services rendered to the plaintiff by the brok- 
ers and the form of remuneration paid such brok- 
ers by the plaintiff. 


Plaintiff insists that there are three essential ele- 
ments that must be found before the brokers could 
be classified as employees. These are as follows: 

(1) Wages as remuneration for employment 
must have been paid to the brokers. 

(2) These must have been paid by and from 
funds belonging to the plaintiff. 

(3) The services must have been performed 
by the broker for the plaintiff as his employee. 


It seems to me these facts I have of the relation- 
ship existing between the parties, fairly meet each 
of the tests enumerated. 


(1) The remuneration was paid in all in- 
stances by the plaintiff to its broker. It is true 
that it was not denominated wages, nor was it 
a fixed amount for a given period of time, but it 
was definite in amount whenever plaintiff real- 
ized a commission on the sale of real estate. It 
was not paid to the broker by the plaintiff un- 
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til after the plaintiff had collected the commis- 
sion from its client. It thus became the only 
remuneration that the broker received for his 
services and the receipt thereof was in all in- 
stances from the plaintiff and not from the ch- 
ent for whom the sale was made. 


(2) It was paid by and from funds that be- 
longed to the plaintiff, since all commissions 
from the sales made by the brokers became the 
property of the plaintiff. The fact that they 
were deposited in a separate fund instead of 
mn the profit and loss account of the plaintiff, 
in no way altered the plaintiff’s complete con- 
trol over such funds. Any failure on the part 
of a client to account for commissions in a real 
estate sale gave rise to no claim or cause of ac- 
tion whatever on the part of the broker against 
such chent. The plaintiff alone could institute 
and maintain such action, because the plaintiff 
alone was the responsible party at all stages 
throughout every real estate transaction and 
had the sole power to make such sale through 
its licensed brokers, officers, its licensed sales- 
men, or through the licensed brokers whose 
earnings are involved in this litigation. 

(3) ‘The services of the broker in negotiat- 
ing the transactions [15] in the name and on 
behalf of the plaintiff herein were services of 
a representative and agent, and not as a prin- 
eipal, even though the broker himself may have 
considered himself an independent contractor. 
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The first and second elements essential to consti- 
tute the employer-employee relationship as stated by 
the plaintiff, clearly exist in this case, and, when 
we apply the established facts to the Federal So- 
cial Security Statute involved herein, and give ap- 
plication to the regulations and interpretations an- 
nounced by the Commissioner of Internal Revenue 
and the various Federal Court decisions, there is 
little room for doubt that the employer-employee 
relationship does exist in this ease. 

The opinion of the Acting Commissioner of In- 
ternal Revenue of April, 19438, was based upon a set 
of facts, (whether they be real or imaginary) that 
are almost identical with the methods, practices and 
procedure existing between the plaintiff and its 
brokers, with the exception that there the agents 
were referred to as salesmen and here they are des- 
ignated as brokers. It was held in this ruling that 
those engaged in making sales under the practice 
described in the opinion must be classified as em- 
ployees for the purposes of the taxes imposed by 
Titles VIII and LX of the Social Security Act, the 
Federal Insurance Contribution Act and the Fed- 
eral Employment Tax Act. 


I find therefore: 
(1) That the brokers received remuneration 
for services rendered to the plaintiff. 
(2) That such remuneration was paid them 
by and from funds belonging to the plaintiff. 
(3) That the services they rendered for 
which they received compensation were per- 
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formed for the plaintiff, thus creating the eim- 
ployer-employee relationship as created by the 
provisions of the Social Security Act. 


The plaintiff relies heavily upon a determination 
of this identical issue made by the Supreme Court 
of the State of Washington in Henry Broderick, 
Ine., v. Riley, 22 Wn (2d) 760, where that court, in 
considering the applicability of the State’s Unem- 
ployment Compensation [16] Law upon the iden- 
tical facts herein involved, found that the brokers 
were independent contractors and that the relation- 
ship of employer-employee did not exist. his opin- 
ion is by a divided court, and while it is entitled to 
great weight and consideration, it cannot be con- 
trolling on this Court m construing the Federal 
statute, even though there be a great similarity be- 
tween the two. 

Congress conferred upon the Treasury Depart- 
ment the responsibility of promulgating regulations 
to make effective the Social Security Laws and also 
gave them the right to construe such laws im the frst 
instanee. The construction given by the Comiis- 
sioner of Internal Revenue to a hypethetieal set 
of facts which are almost identical to the retis! 
facts involved im this case. determined that the em- 
ployer-emplcoyee relationship existed. rather than 
that of independent contractor as defined by Reguta- 
tion 106 of Section 202.204, Treasury Reenlations. 
This Court is bound to accept and fellow the Treas- 
ury Department’s rulings rather than that of a 
State court of last resort. The decision of this issue 
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in the State Supreme Court or a court of last re- 
sort of any of the States from which decisions have 
been cited, cannot be taken as precedents in this 
case. In referring to decisions of courts of last re- 
sort of the various states, the Supreme Court of the 
United States said: 

‘‘Congress no more intended to import this 
mass of technicality as a controlling ‘standard’ 
for uniform national application than to refer 
decision of the question outright to the local 
law.”’ 


National Labor Relations Board v. Hearst 
Publications. 322705 5.1 


In the Hearst Pubhieations case, supra, the Su- 
preme Court of the United States was construing 
the National Labor Relations Act, but, in so doing, 
they announced certain principles that have since 
been followed in the construction by the Courts of 
the Social Security Act, and these principles have 
become the law applicable to the facts in this case. 


This Court in Emard v. Squire, 58 F. Supp. 281, 
gave application to well recognized common law dis- 
tinctions between the employer- [17] employee and 
the independent contractor relationship. This was 
upon the erroneous assumption that the Hearst case, 
supra, which had been decided some eight months 
previously, applied only to the National Labor Re- 
lations Act. Since this Court wrote that opinion, 
the Circuit Court of this Circuit, in U. 8. v. Aber- 
deen Aerie of Hagles, 148 F. 2nd 655, adopted the 
principle and reasoning of the Hearst case as being 
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applicable to the Social Security Act, in the follow- 
ing language: 

“Mhe case against the Hearst Publications 
served to shatter the illusion fostered in the past 
that there is some simple, uniform and easily 
applicable test which the courts have used, in 
dealing with problems involving the employer- 
employee relationship, to determine whether 
persons doing work for others are employees or 
independent contractors.’’ * * * ‘The apphea- 
bility of the statute is to be judged rather from 
the purposes that Congress had in mind than 
from common law rules worked out for deter- 
paamine tort lability * * *.” 


In the Eagles case, supra, the Court further ap- 
proves the pronouncement found in U.S. v. Vogue, 
145 F.. 2d 609, Fourth Circuit, wherein it was said: 


“The purpose of the Act (Social Security) 
was to provide old age, unemployment and dis- 
ability insurance for workers in industry. * * * 
Common law rules as to distinctions between 
servants and independent contractors throw but 
little hght on the question involved. The So- 
cial Security Act, like the Pair Labor Stane- 
ards Act, and the National Labor Relations 
Aet, was enacted pursuant to a puble policy 
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unknown to the conmon law; 


Thus, we have a statement of law controlling in 
this Court in reference to determining distinctiviis 
between servant and independent contracter. All 
Federal cases involving the employer-employvee re- 
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Jationship, whether they be constructions of the So- 
cial Security Act, the National Labor Relations Act, 
or the Fair Labor Standards Act, become precedents 
in the instant case. 

‘he most recent expression of the Federal Courts 
on this question of employer-employee relationship 
in matters of this nature, construing the Social Se- 
eurity Act, is found in Grace v. MeGruder, 148 F. 
2d 679, Court of Appeals, District of Columbia, in 
which the following statement appears: [18] 


“That the common law cases which define 
employee and independent contractors are not 
controlling * * *’’ 

‘The Social Security Act, like the Fair Labor 

Standards Act and the National Labor Rela- 
tions Act were enacted pursuant to public pol- 
icy unknown to the common law * * *”’ 


The facts. as found, when subjected to the inter- 
pretations of the Social Security Act by the Com- 
missioner of Internal Revenue and the Federal 
Courts, support the determination made at the time 
the taxes herein were levied by the Collector of In- 
ternal Revenue, and the judgment, therefore, will 
be one dismissing the plaintiff’s action. Appropri- 
ate Findings of Fact and Conclusions of Law and 
Decree may be submitted upon notice. 


Dated this 11th day of December, 1946. 


CHARLES H. LEAVY, 
United States District Judge. 


[Endorsed]: Filed Dee. 11, 1946. [19] 
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FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled cause came on regularly for 
trial on the 12th day of November, 1946, before the 
above-entitied court, Honorable Charles H. Leavy 
presiding therein, sitting without a jury, plaintiff 
appearing by its attorneys, Eggerman, Rosling & 
Williams, being represented in court by Donald G. 
Higgerman, and the defendant appearing by his at- 
torneys, J. Charles Dennis, United States Attorney 
for the Western District of Washington; Harry 
Sager, Assistant United States Attorney, and 
Thomas R. Winter, Special Assistant to the Chief 
Counsel, Bureau of Internal Revenue, being repre- 
sented in court by Thomas R. Winter, and witnesses 
having been sworn and having testified, exhibits in- 
troduced in evidence, oral argument made and writ- 
ten briefs filed, the Court having rendered a Memo- 
randum Opinion, and the Court being fully ad- 
vised, now makes the following 


FINDINGS OF FACT 
Jf, 

That the plaintiff now is and at all times mate- 
rial herein was a corporation duly organized and 
existing under and by virtue of the laws of the State 
of Washington with all license fees last due said 
State paid. [20] 

100 
That the defendant at all times material herein 
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was, and now is, a resident of Tacoma, Pierce 
County, Washington, and the duly appointed, quali- 
fied and acting Collector of Internal Revenue for 
the District of Washington with his principal of- 
fice at Tacoma, Washington. 


III. 

That this is a suit in three causes of action and 
arises under the laws of the United States provid- 
ing for internal revenue, being a suit for the re- 
covery of internal revenue taxes assessed and col- 
lected under the Federal Insurance Contributions 
* Act for the period from April 1, 1943, to March 
31, 1945, Subchapter A of Chapter 9 of the Inter- 
nal Revenue Code (26 U.S.C.A., Sections 1400-1432, 
as amended), and under the Federal Unemployment 
Tax Act for the years 1943 and 1944, Subchapter 
C of Chapter 9 of the Internal Revenue Code (26 
U.S.C.A., Sections 1600-1611, as amended). 


| IV. 

A written agreement was entered into by the 
plaintiff with the persons whose remuneration be- 
came the subject of the tax herein. This agreement 
provided that one engaged in selling real estate in 
connection with the plaintiff’s activities in that field 
must be the holder of a real estate broker’s license 
of the State of Washington, in full force and ef- 
fect. It also provided that it was the intent of the 
plaintiff and the persons who signed the agreenient 
that the relationship between them was that of ‘‘an 
independent contractor, and not a servant, employee, 
joint adventurer or partner.’’ The brokers agreed 
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to sell real estate for clients of the plaintiff upon 
a commission basis. Such sales were made of prop- 
erties listed with the plaintiff and all [21] contrac- 
tual relationships between the owner of the prop- 
erty and the seller of the property were with the 
plaintiff herein. The commission received from such 
activity became the property of the plaintiff. When 
a transaction was finally consummated and commis- 
sions were paid, the plaintiff would divide the pro- 
ceeds of such commission equally between itself and 
the individual broker who made the sale. The plain- 
tiff maintained an office properly equipped with fur- 
nishings and staff suitable to serving the public as 
a real estate broker. It was one of the leading and 
well known real estate brokerage concerns in the 
City of Seattle enjoying the goodwill of and a 
reputation for fair dealing with the public. Each 
broker was supplied with desk room in the plain- 
tiff’s office, as well as telephone, switchboard sery- 
ice and reasonable and necessary stenographic serv- 
ices, and the plaintiff in its sole discretion might 
mention in its advertising the name of the person 
engaged in selling. All current listings were avail- 
able to such brokers; the plaintiff, however, reserv- 
ing the right to place in the temporary possession 
of any one of them exclusive privileges of sale. 
Regular sales meetings were attended by both its 
salaried real estate salesmen and the brokers herein 
involved, though there was no compulsory require- 
ment that a broker be in attendance. At these meet- 
ings discussions were had regarding matters of the 
business of selling, and assignments of listed prop- 
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erty were made by the plaintiff. Any broker was 
free to make a choice of listings but this was sub- 
ject to such limitations as the plaintiff might im- 
pose. Hither the plaintiff or its brokers might ter- 
minate the relationship existing between them at 
will, and generally the brokers were given a free 
hand as to whether they would devote all or part 
of their time to the services of selling lsted real 
estate for the plaintiff, [22] although on the other 
hand, if they should undertake to sell real estate 
for other brokers or make sales in their own name 
and on their own behalf they would be considered 
"as violating the obligations they had assumed, and 
be discharged. 
\. 

Each broker pays his own bond premium for 
broker’s license, license fee, business and occupation 
taxes, car expenses, insurance, and other expenses 
incident to the conduct of his services as a real estate 
broker. The brokers in question do not have any 
regular time or hours, and work on deals whenever 
it is convenient to them to do so. They are not re- 
quired to make any specific calls during the day by 
plaintiff, and are not required to give their entire 
time to the business of selling real estate. 


VOI. 
That from the foregoing the Court finds the fol- 
lowing ultimate facts: 


(1). That wages for remuneration for employ- 
ment were paid by the plaintiff to the broker sales- 
men. 
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(2). ‘That these wages were paid by and from 
funds belonging to the plaintiff. 


(3). hat the services were performed by the 
broker salesmen for the plaintiff as its employees. 
WOU 


That on or about July 30, 1945, plaintiff was no- 
tified that an assessment for additional internal 
revenue taxes for the period April 1, 1943, to March 
31, 1945, was being made on the ground that said 
broker salesmen were taxable employees of plain- 
tiff under the Federal Insurance Contributions Act 
and demand was made upon it that the tax hability 
in the swn of $1,938.63 be paid within ten days 
thereof. [23] That the said broker salesmen and 
the amount of said tax applicable to each are set 
forth in a schedule attached to the complaint, 
marked Exhibit ‘‘B,” and which sum was paid by 
the plaintiff under protest on August 4, 1945. 


Pile 


That on or about July 26, 1945, plaintiff was no- 
tified that an assessment for additional internal 
revenue taxes for the period January 1, 1943, to 
December 31, 1943, and for the period January 1, 
1944, to December 31, 1944, was being made on the 
ground that said broker salesmen were taxable em- 
ployees of plaintiff under the Federal Unemploy- 
ment Tax Act and demand was made upon it that 
the tax liability in the sums of $#1.042.00 and 
$1,380.05, respectively, be paid within ten days 
thereof. That the said broker salesmen and the 
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amount of said taxes applicable to each are set forth 
in a schedule attached to the complaint, marked 
Exhibit *°B,"° and which sums were paid by the 
plaintiff under protest on August 4, 1945. 


LB. 

That on or about August 11, 1945, plaintiff duly 
filed with the defendant. Collector of Internal Reve- 
nue for the District of Washington. for considera- 
tion of the Commissioner of Internal Revenue for 
its claims for refund Nos. 481.703, $14,304 and 

$14,305. 
K. 

That under date of January 2, 1946. the Commis- 
sioner of Internal Revenue notified plaintiff that its 
claims for refund were disallowed. 


KL 
That this action was timely brought on or about 
February 13, 1946. [24] 


From the foregoing Findings of Fact the Court 
makes the following 


CONCLUSIONS OF LAW 
i. 

That the relationship existing between plaintiff's 
broker salesmen and the plaintiff for all times ma- 
terial herein is that of employee and employer with- 
in the meaning of the Federal Insuranee Contribu- 
tions Act. Subehapter A of Chapter 9 of the Inter- 
nal Revenue Code (26 U.S.C.A.. Sections 1400-1432, 
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as amended), and within the meaning of the Federal 
Unemployment Tax Act, Subchapter C of Chapter 
9 of the Internal Revenue Code (26 U.S.C.A., Sece- 
tions 1600-1611, as amended). 


TT. 
That the taxes assessed and collected were in all 
respects legal and in strict accordance with the law. 


Ili 


That judgment should be entered dismissing 
plaintiff’s complaint and with costs to be taxed 
against the plaintiff in the sum of $10.00. 


Dated this 27th day of January, 1947. 


/8/ CHARLES H. LEAVY, 
United States District Judge. 


Presented at entry thereof and excepted thereto. 
/s/ JOSEPH J. LANZA, 
Of Counsel for Plaintiff. 


Presented by: 
/s/ THOMAS R. WINTER, 
Spee. Asst. to the Chief 
Counsel. 


[Endorsed]: Filed Jan. 22, 1947. [25] 
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In the District Court of the United States for the 
Western District of Washington, Southern 
T}ivision 


Civil No. 832 


HENRY BRODERICK, INC., 
Plaintiff, 
VS. 


CLARK SQUIRE, Individually and as Collector 
of Internal Revenue for the District of Wash- 
ington, 

Defendant. 


JUDGMENT 


The above-entitled cause came on regularly for 
trial on the 12th day of November, 1946, before the 
above-entitled court, Honorable Charles H. Leavy 
presiding therein, sitting without a jury, plaintiff 
appearing by its attorneys, Eggerman, Rosling & 
Williams, being represented in court by Donald G. 
Kegerman, and the defendant appearing by his at- 
torneys, J. Charles Dennis, United States Attorney 
for the Western District of Washington; Harry 
Sager, Assistant United States Attorney, and 
Thomas R. Winter, Special Assistant to the Chief 
Counsel, Bureau of Internal Revenue, being rep- 
resented in court by Thomas R. Winter, and wit- 
nesses having been sworn and having testified, ex- 
hibits imtvoduced in evidence, oral argument made 
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and written briefs filed, the Court having rendered 
a Memorandum Opinion, and the Court having made 
and entered its Findings of Fact and Conclusions of 
Law herein, now, therefore, it is hereby 

Ordered, Adjudged and Decreed that the plain- 
tiff’s complaint be, and the same is, hereby dis- 
missed with [26] prejudice, with costs in the sum 
of $10.00 taxed against the plaintiff. 


Dated this 27th day of January, 1947. 
/s/ CHARLES H. LEAVY, 
United States District Judge. 


Present at entry thereof and excepted thereto. 
/s/ JOSEPH J. LANZA, 
Of Counsel for Plaintiff. 


Presented by: 
/s/ THOMAS R. WINTER. 


[Endorsed]: Filed Jan. 27, 1947. [27] 


[Title of District Court and Cause.] 


NOTICE OF APPEAL TO CIRCUIT 
COURT OF APPEALS 


Notice Is Hereby Given that Henry Broderick, 
Ine., a corporation, Plaintiff above-named, hereby 
appeals to the Ciremt Court of Appeals for the 


En 
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Ninth Cireuit, from the final jud 
this action on January 27, 1947. 


D. G. EGGERM 
JOSEPH J. LA 
EGGERMAN, FI 
WILLIAMS, 
Attorneys f¢ 
Received a copy of the within n« 
of March, 1947. 
J. CHARLES I 
U. 8. Atton 
Defendant 


Copy of the above Notice of . 
Thos. R. Winter, Attorney for U. 
nue Bureau, Smith Tower, Seattl 
the 17th day of March, 1947. 

E. HE. REDBAY 
Deputy Cler 
{Kndorsed]: Filed March 17, 
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Clark Squire 


in the State of Washington, as surety, are hel 
firmly bound unto Clark Squire, individuall 
as Collector of Internal Revenue for the Distr 
Washington, Defendant in the above-entitled « 
in the sum of Two Hundred Fifty Dollars (425 

Sealed with our seals and dated this 28th d 
February, 1947. 

The Condition of this Obhgation is Such, tl 

Whereas, the District Court of the United § 
for the Western District of Washington, Sou 
Division, on the 27th day of January, 1947, 1 
above-entitled action, entered its judgment 
missing Plaintiff’s complaint with prejudice 
with costs in the sum of $10.00 taxed against ] 
tiff, and 

Whereas, the above-named principal has h 
fore given due and proper notice that it ap 
from said judgment to the United States C 
Court of Appeals for the Ninth Circuit; 

Now Therefore, if the said principal, £ 
Broderick, Ine., shall pay [29] all costs that 
be awarded against it 1f the appeal is dismiss 
the judgment affirmed, or all such costs as the a 
late court may award if the judgment is moc 
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State of Washington, 
County of Kine—ss. 


On the 28th day of February, 1947, before me 
personally appeared Gerry L. White, to me known 
to be the Attorney-in-Fact of the corporation that 
executed the within and foregoing instrument, as 
surety, and acknowledged the said instrument to be 
the free and voluntary act and deed of said corpora- 
tion, for the uses and purposes therein mentioned, 
and on oath stated that he was authorized to execute 
said instrument and that the seal affixed is the cor- 
. porate seal of said corporation. 


In Witness Whereof I have hereunto set my hand 
and affixed my official seal the day and year first 
above written. 

[Seal] R. bE. EICKMAN, 

Notary Public in and for the State of Washington, 
residing at Seattle. 


State of Washington, 
County of King—ss. 


On the 28th day of February, 1947, before me 
personally appeared Joseph J. Lanza, to me known 
to be one of the attorneys for and on behalf of said 
Henry Broderick, Inc., a corporation, that executed 
the within and foregoing instrument as principal, 
and acknowledged the said instrument to be the free 
end voluntary act and deed of said corporation and 
association for the uses and purposes therein men- 
tioned and on oath stated that he was authorized 
to execute said instrument. 
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In Witness Whereof I have hereunto set my hand 
and official seal the day and vear first above written. 


[Seal ] KATTORY N BiY AN, 
Notary Public in and for the State of Washington, 
residing at Seattle. 


{Endorsed]: Filed March 17, 1947. [30] 


{Title of District Court and Cause. ] 


STATEMENT OF POINTS ON WHICH AP- 
PELLANT INTENDS TO RELY ON APPEAL 


The following is a statement of points on which 
Appellant intends to rely on appeal: 


1. That there is no substantial evidence in the 
record to support the finding of the Distiict Court 
that wages for remuneration for employment were 
paid by the Piaintiff to the broker-salesmen. 


2. That there is no substantial evidence in the 
record to support the finding of the District Cowt 
that these wages were paid by and from funds be- 
longing to the Plaintiff. 


9 


3d. That there is no substantial evidence in the 
record to support the finding of the Distriet Court 
that the services were performed by the broker- 
salesmen for the Plaintiff as its employees. 


4. That the District Court erred in concluding 
that the relationship existing between Plaintiff's 
broker-salesmen and the Plaintiff was that of em- 
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ployee and employer within the meaning of the 
Federal Insurance Contributions Act, and within 
the meaning of the Federal Unemployment Tax Act. 

5. That the District Court erred in concluding 
that the taxes assessed and collected were in all re- 
spects legal and in strict accord with the law. 

6. That the District Court erred in entering its 
judgment dismissing [31] Plaintiff’s complaint. 


Dated this 14th day of March, 1947. 


D. G. EGGERMAN, 
JOSEPH J. LANZA, 
EGGERMAN, ROSLING & 
WILLIAMS, 
Attorneys for Appellant 
Henry Broderick, Ine. 


Received a copy of the within Statement this 14th 
day of March, 1947. 
J. CHARLES DENNIS, 
U.S. Attorney, Attorney for 
Defendant. 


[Endorsed]: Filed March 17, 1947. [32] 


[Title of District Court and Cause. ] 


PLAINTIFF’S AMENDED DESIGNATION OF 
RECORD, PROCEEDINGS, AND EVI- 
DENCE TO BE CONTAINED IN THE 
RECORD ON APPEAL 


Comes now the Plaintiff above-named, and pur- 
suant to Rule 75 of the Rules of Civil Procedure 
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pertaining to record on appeal to the Cireuit Court 
of Appeals, herewith designates the following por- 


tions of the record, proceedings and evidence to be 
5) ton) 


contained in the record on appeal: 


lp 


10. 
lal 


13. 


Pe > 


Complaint and Exhibit ‘‘B”’ thereto attached. 
Answer. 

Court’s Memorandum Opinion. 

Findings of Fact and Conclusions of Law. 
Judgment. 

Reporter’s transcript of the evidence, two 
copies of which are being filed herewith. 
Stipulation and order correcting exhibit 
number. 

Plaintiff’s Exhibit 1 and Defendant’s Exhibits 
A-1 to A-7 inclusive. 

Notice of Appeal to Circuit Court of Appeals. 
Cost bond on appeal. 

Plaintiff’s amended designation of contents of 
record on appeal. 

Statement of points on which Appellant in- 
tends to rely on appeal. [33] 

Certificate of Clerk to transcript of record on 
appeal. 


Dated this 20th day of March, 1947. 


D. G. EGGERMAN, 
JOSEPH J. LANZA, 
KGGERMAN, ROSLING & 
WILLIAMS, 
Attomeys for Plaintiff. 
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Received a copy of the withm designation this 
21st day of March, 1947. 


THOMAS R. WINTER, 
Of Attorneys for Defendant. 


[Endorsed]: Filed March 24, 1947. [34] 


[Title of District Court and Cause. ] 


STIPULATION AND ORDER CORRECTING 
EXHIBIT NUMBER 


It is hereby stipulated between the parties hereto 
through their respective attorneys of record that 
the exhibit number of three business cards of Mel- 
ville Wilson, M. Ross Downs and Fred J. O’Brien, 
which were marked by the clerk as ‘‘Plf’s No. 2”’ 
be corrected to read ‘‘Def’s No. A-7’’ and that said 
exhibit as so corrected will be considered as having 
been admitted in this cause as defendant’s exhibit 
No. A-7. 

/s/ JOSEPH J. LANZA, 
Of Attorneys for Plaintiff. 


/s/ THOMAS R. WINTER, 
Of Attorneys for Defendant. 
ORDER 
Upon the foregoing stipulation, 


It Is Ordered that the Clerk is hereby directed to 
correct the identification marking of said exhibit 
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irom bai ’s No. 2’ to ‘‘Def’s No. A-7” atid that 
said exhibit so corrected is to be considered as hav- 
ine been admitted in this cause as Defendant's 
exhibit No. A-7. 


/s/ CHARLES H. LEAVY, 
U.S. District Judge. 


Presented by: 
HARRY SAGER, 
Of Attorneys for Defendant. 


[Endorsed]: Filed March 24, 1947. [35] 


[Title of District Court and Cause. ] 


DEFENDANT'S DESIGNATION OF ADDI- 
TIONAL PORTION OF RECORD AND 
PROCEEDINGS TO BE CONTAINED IN 
THE RECORD ON APPEAL 


Comes now the defendant above-named, and pur- 
suant to Rule 75 of the Rules of Civil Procedure 
pertaining to Record on Appeal to the Circuit Court 
of Appeals, herewith designates the following addi- 
tional portion of the record and proceedings to be 
contained in the record on appeal: 

1. The reporter's transcript of the statement of 
the Court with respect to the testimony of plaintiff's 


| 
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witness, Melville Wilson, two coy 
being filed herewith. 

: Dated this 25th day of March, 1 


/s/ ¢. CHARLES D 
United State 


4 /s/ HARRY SAGE! 
Assistant U1 
Attorne’ 


/s/ THOMAS R. W 
Special Assistant to the Chief Cc 
Internal Revenue. Attorneys 


Received a copy of the within 
25th day of March, 1947. 


JOSEPH J. LA 
Of Attorney: 


[Endorsed]: Filed Mar. 29, 19 


“The Court: " 

% * * * 
: : 
’ “here are certain facts in dis 
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tions that they were furnishing here, and then hay 
him. go out on his own and transact the busmess ¢ 
feel that other firms without at least the contra 
that apparently the officers of the corporation stat 
was mace.’’ 


*% ¥* * * * e 


[Endorsed]: Filed Mar. 29, 1947. [87] 


No. 832 
PEAINGIIFE’S EXHIBIT No. 1 


Agreement 


Henry Broderick Inc., hereinafter designated ; 
oe hereinat{t 
designated as ‘‘Second Party’’, in consideration | 
the mutual covenants and promises herein ¢o: 
tained, agree as follows: 

(1) First and Second Parties respectively wa 
rant that they are licensed and authorized to act. 
real estate brokers in the State of Washington, a1 
each agrees during the term hereof at his own e 
pense to keep his license as broker in full foree a 
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(2) It is agreed that First Party is duly quah- 
fied to and does procure the listing of real estate for 
sale, lease or rental, and prospective purchasers, 
lessees and renters therefor, and has and enjoys the 
good-will of and a reputation for fair dealing with 
the public, and also has and maintains an office, 
properly equipped with furnishings and staff, suit- 
able to serving the public as a real estate broker, 
and the parties hereto deem it to be to their mutual 
advantage to form the association hereinafter 
agreed to. 

(3) Hirst Party agrees to furnish Second Party 
a desk, with use of a telephone, at First Party’s 
offices, now located at Second and Cherry Streets, 
Seattle, Washington, and to furnish switchboard 
service, including taking of calls for Second Party 
pertaining to the services referred to herein. First 
party will also furnish Second Party with such 
reasonable and necessary stenographic service as 
may be required for carrying out Second Party’s 
portion of this agreement. It is understood that 
First Party advertises extensively and that Second 
Party will, at First Party’s sole discretion, be men- 
tioned in said advertising. 


(4) First Party agrees to make available to 
Second Party all current listings of the office, except 
such as First Party may find expedient to place 
exclusively in the temporary possession of some 
other broker, and First Party agrees to assist 
Second Party m his work by advice and full ¢o- 
operation in every way practicable. First Party has 
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within its organization experts mn various fields per- 
taining to real estate, and Second Party will have 
the benefit of the advice and co-operation of such 
experts m connection with deals being handled by 
Second Party. 

(5) Second Party agrees to work diligently and 
to exert his best efforts to sell, lease, or rent any 
and all real estate listed with First Party and avail- 
able to Second Party under the terms of Paragraph 
(4) above, to solicit additional listings and customers 
in the name of First Party, and otherwise to pro- 
mote the business of serving the public in real estate 
transactions to the end that each of the parties 
hereto may derive the greatest profit possible. 


(6) ‘The usual and customary commission shall 
be charged for any service performed hereundex 
unless First Party shall advise Second Party of 
any special contract relating to any particular trans- 
action which he undertakes to handle. When Second 
Party shall perform any service hereunder whereby 
a commission is earned, said commission shall, when 
collected, be divided between First Party and Sec- 
ond Party and First Party shall receive 50 per cent, 
and Second Party 50 per cent, of the commissions 
realized by them on deals in which Second Party 
has participated, division of the commission to be 
made on that basis as the commission is received. 
Such division shall apply also to fees on appraisals. 
In the event of special arrangements with any client, 
oy in the event property of First Party is listed, a 
special rate of commission may apply, such rate to 
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be agreed upon by First Party and Second Party. 
In no case shall First Party be liable to Second 
Party for any commission unless the same shall 
have been collected from the party for whom the 
service was performed. [38] 


(7) First Party shall not be liable to Second 
Party for any expense incurred by the latter, or for 
any of the latter’s acts or omissions, nor shall Sec- 
ond Party be liable to First Party for office help or 
expense insofar as First Party has heretofore 
agreed to provide the same, and Second Party shall 
have no authority to bind First Party by any 
promise or representation, unless specifically au- 
thorized in a particular transaction; but expenses 
for attorney’s fees, costs, revenue stamps, abstracts 
and the like which must, by reason of some necessity, 
be paid from the commission, or which are incurred 
in the collection of, or the attempt to collect, the 
commission shall be paid by the parties in the same 
proportion as provided for herein in the division 
of commissions. First Party shall be under no 
obligation to Second Party to make any advances 
either for expenses or commissions. Second Party 
agrees to furnish transportation at his own expense 
for prospects which Second Party under this agree- 
ment contacts, and to pay at his own expense enter- 
tainment costs, club dues, and other expenses inci- 
dent to the conduct of his services as a real estate 
broker. 

(8) For orderly conduct of the business, First 
Party reserves the right to assign particular pros- 
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pects of the office to a broker or brokers associated 
with Mirst Partv and such broker or brokers shall 
have the exclusive right, together with First Party, 
to contact such prospect so long as such assignment 
is in effect and Second Party agrees not to interfere 
with such assignments to other brokers or with First 
Party and other brokers in handling the same. 
Second Party shall have entire discretion as to the 
handling of “‘leads’’ and prospects assigned to him 
and as to the conduct of Second Party’s services as 
broker hereunder, and as to the means of securing 
listings, handling prospects, and consummating 
deals, and shall be free from control of First Party 
as to the manner and method of conducting Second 
Party’s services as real estate broker, it being the 
intent that Second Party is an independent con- 
tractor, and not a servant, emplovee, joint adven- 
turer or partner of First Party. 


(9) his agreement and the association created 
hereby may be terminated by either party hereto at 
any time upon notice given to the other. 


WDeMedeenis ............ day 0 cn. elf 


HENRY BRODERICK INC., 


Second Party [39] 
Admitted: Nov. 12, 1946. [39] 
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FOR VALUABLE Cu.«SIDERATION, and in further consideration of se.. .s rendered and to 6. 


; rendered by Henry Broderick Inc., a Corporation, in negotiating for a sale of the property described on th. 
reverse side hereof, the undersigned owner—. of said real property hereby grant_. to said Henry Broderick Ine. 


the exclusive right, for a period of days, ending a I __ 
to sell and enter into a contract for the sale of said property, purchase price to be me 
terms of payment to be as follows: $=. Cash; balance of $ 
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__.... ha___@ good and marketable title to seid real property 
Sa agree... upon the payment of earnest money deposit on the sale of said property, tc 
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Rents, taxes, insurance and interest on encumbrances, if any, are to be adjusted as of date deed or contract 
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Inc., or if Henry Broderick Inc. shall produce a purchaser ready, able and willing to purchase said real prop- 
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rendered by Henry Broderick Inc., a Corporation, in negotiating for a sale of the property described on the 
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erty on the terms above specified, during the life of this contract, or if the undersigned owner... fail _. to per- 
form any of the terms of this contract... 
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DEFENDANT’S EXHIBIT A-3 

Henry Broderick, Inc. No. 832 
TROPIC coon ce ee 
Jui 2. ieee Dae) eee ee ae ee eee 
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AMUN OSS 25 ner e nen EEDE eR. 2, 5 2. 
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NO. hoc) se Age 2. == 
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Admitted Nov. 12, 1946. 
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DEFENDANT'S EXHIBIT A-4 
Henry Broderick, Inc. No. 832 
ixclusive Listing 


Qwinel insslbbese eet tce eee 
Res... PnOme gre <2. 35 oe Bus. Ee 
Bus. Address ......c.c eee 
No: RiCOnisee 22 Age 
Style Construction .......00.......  ————————— 
DIZ WOU es er Developed................-- 


Ex. Rooms ist...) Bathe 
Bed *Wooms 2nd... ee ee Baths............ 
ard. lott... Bathoaeeee 
Gatage: «2... 8.3. Klos 
Heal. .25 2 Ol Bar. ee 
Int. Finish .....22..0.00.62.. ee 
Taxes 223 32 lf Pad =e 


Morty agee oo... ...ccccccesseeceeeeee-ooe 

Can we erect SHON? 0c. ece cece sree 

Listed by .............. ccc eetsceeeeceeeeet ss 

Appraisal ..........::ccceeececceceesneeceteceses eer 

Reason for sale ..........20.0c0:cccepeee eee 

Comments -..ccc.c..2....eccccescececteevee 2 
Admitted Nov. 12, 1946. [43] 
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Earnest Money Receipt 
Henry Broderick, Ine. 
No. 832 
Senate, Waslinetoil, 2. 

ieceeived {f0MN)........-....--- (hereinafter called *‘pur- 
uct) ___—_———— Dollars (3. ) as earnest 


money in part payment of the purchase price of 
the following described real estate in King County, 
Washington: 


Total purchase price is............ Dollars (4............ Nie 
payable as follows: 


Owner shall furnish purchaser, as soon as pro- 
curable and within............ days of date of acceptance 
of this offer, purchaser’s policy of title insurance 
or title report evidencing condition of title. 


If title is not insurable and cannot he made 
insurable within............ days from date of title re- 
port, earnest money shall be refunded and all rights 
of purchaser terminated, except that purchaser may 
waive defects and elect to purchase. But if title is 
good and purchaser neglects or refuses to complete 
purchase, the seller shall forfeit the earnest money 
as liquidated damages which shall be the exclusive 
remedy of the seller under this contract. The agent 
Shall not be responsible for delivery of title. 


The property is to be conveved by............ deed, 
free of encumbrances except 
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Rights reserved in federal patents or state deeds, 
building or use restrictions general to the district, 
and building or zoning regulations and provisions 
shall not be deemed encumbrances. 


Knecumbrances to be discharged by owner may be 
paid out of purchase money at date of closing. 


194.... general taxes shall be adjusted on pro rata 
calendar basis, seller to pay for period from Janu- 
ary Ist, 194... to date of closing, purchaser from 
date of closing to December 31st, 194... 

Rents, insurance, interest and water shall be pro- 
rated as of date of closing. 


POSSESSION: ..2. ee eee 


Purchaser offers to purchase the property on the 
terms noted and this agreement is issued subject 
to the approval of the owner thereof within............ 
days from date. Purchaser agrees not to withdraw 
this offer during said period or until earlier rejec- 
tion thereof by owner. Purchaser agrees that writ- 
ten notice of acceptance, given to agent by owner, 
shall be notice to purchaser. 


The sale shall be closed in office of agent within 
eee days after title insurance policy or title in- 
surance company’s report is furnished by owner. 

There are no verbal or other agreements which 
modify or affect this contract. 

Time is of the essence of this contract. 
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Purchaser (wife or husband) 

A citizen or one who has in good faith declared his 

intention to become a citizen of the United 
States. 


Address and Phone. 
Seattle, Washington, 2... , 194... 


I Hereby Agree to the above sale and to all the 
foregoing terms and conditions and agree to pay 
Henry Broderick, Inc., agent, when the sale is 
concluded, commission of §&................ for services. 


In the event that the deposit is forfeited, I agree 
to pay one-half of the amount forfeited to said 
agent. 

ULES AMIRI et rcs! 05 eS Er Aga 


Wife. [44] 
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Earnest Money Receipt 


HENRY BRODERICK, INC., 
Second and Cherry 
MAin 4350. [45] 


[Earnest Money Receipt identical with Ear- 
nest Money Contract except the word ‘‘Receipt”’ 
appears instead of ‘‘Contract”’ in the two head- 


ings. | 
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DEFENDANT’S EXHIBIT A-6 
ING, say 


Authority to Sell Real Estate 
Seattle, Washington, ............... Oe. 


For Valuable Consideration, and in further con- 
sideration of services rendered and to be rendered 
by Henry Broderick, Inc., a Corporation, in nego- 
tiating for a sale of the following described real 
estate situated in Seattle, King County, State of 
Washington, to-wit: 


the undersigned owner.... of said real property 
hereby grant... to said Henry Broderick, Ine., the 
exclusive right, for a period of............ days, ending 
es, sccscce+y 19...., to negotiate a contract for 
the sale of said property, purchase price to be 
pene... Dollars; terms of payment to be as 
Ol OC“ ae Cash; balance of $............ to be 
erence) |) erro a) 


Owner.... represent..... that 
good and marketable title to said real property 
Al agree.... upon the payment of earnest 
money deposit on the sale of said property, to fur- 
nish a purchaser’s policy of title insurance insuring 
the said property to he free and clear of all en- 
cumbrances, excepting such as may be assumed by 
the purchaser (at purchaser’s option, as a part of 
the aforesaid purchase price. 


Taxes for the current vear, rents, water, insur- 
ance and interest on encumbrances, if any. are to 
be adjusted as of date deed or contract is delivered. 
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Said owner... furthet aeree.. (hay 2 ees will 
convey title to said property by statutory warranty 
deed to a purchaser to be indicated by Henry Brod- 
erick Inc. on the payment of purchase price as 
herein specified. 


Said owner.... hereby agree... that in the event 
of a sale of said property by Henry Broderick Ine. 
or if Henry Broderick Ine. shall produce a pur- 
chaser ready, able and willing to purchase said real 
property on the terms above specified, or if the 
undersigned owner.... fail... to perform any of the 
* terms: of Uiismcomeract= o.oo will pay a com- 
mission of 5% on the first $60,000.00 of the pur- 
chase price, and 214% on the balance of the pur- 
chase price. 


Time is the essence of this agreement. 


‘‘An Office that Knows Its Subject’’ 


Henry Broderick Ine. 
Second and Cherry—MAin 43850 
Seattle 4, Washington 
Admitted Nov. 12, 1946. [48] 
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(Per Order dated March 24, 1947 identification of exhibit 
—. marked as Pltf's #2, corrected and marked as Deft's 
Exh. A-7) 
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In the United States District Court for the 
Western District of Washington 


Southern Division 


No. 832 


BRODERICK, INC., 
Plaintiff, 
VS. 


CLARK SQUIRE, individually and as Collec- 
tor of Internal Revenue for the District of 
Washington, 

Defendant. 


CLERK’S CERTIFICATE TO THE 
TRANSCRIPT OF THE RECORD ON APPEAL 


I, Millard P. Thomas, Clerk of the United States 
District Court for the Western District of Wash- 
ington, do hereby certify and return that the fore- 
going transcript, consisting of pages numbered 1 
to 49, inclusive, together with the original Tran- 
seript of Proceedings, consisting of pages numbered 
1 to 114, inclusive, is a full, true and correct record 
of so much of the papers and proceedings in Cause 
No. 832, Henry Broderick, Inc., Plaintiff-Appellant, 
vs. Clark Squire, individually and as Collector of 
Internal Revenue for the District of Washington, 
Defendant-Appellee, as required by Plaintiff’s 
Amended Designation of the Contents of the Record 
on Appeal and Defendant’s Designation of Addi- 
tional Contents of the Record on Appeal, on file 
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and of record in my office at Tacoma, Washington, 
and the same constitutes the Transcript of the Rec- 
ord on Appeal from the Judgment of the District 
Court of the United States, Western District of 
Washington, Southern Division, to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit. 

I further certify that the original Reporter’s 
Transcript of Proceedings, consisting of pages num- 
bered 1 to 114, inclusive, is herewith transmitted to 
the Circuit Court of Appeals. 

I further certify that the following is a full, true 
and correct statement of all expenses, fees and 
charges earned by me in the preparation and cer- 
tification of the aforesaid Transcript of the Record 
on Appeal, to-wit: 

Appeal fees22....04 ee $ 5.00 
Clerk’s fee for preparing, comparing 
and certifying record on appeal .............. 10.40 


$15.40 
and. I further certify that the said fees, as above 
set out, have been paid in full. 

In Testimony Whereof I have herennto set my 
hand and affixed the seal of said Court, in the City 
of ‘Tacoma, in the Western District of Washington, 
this 19th day of April, 1947. 


[Seal] MILLARD P. THOMAS, 
Clerk. 


By /s/ KE. E. REDMAYNE, 
Deputy. 
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In the District Court of the United States for the 
Western District of Washington 
Southern Division 


ING: 832 


HENRY BRODERICK, INC., 
Plaintiff, 
VS. 


CLARK SQUIRE, individually and as Collec- 
tor of Internal Revenue for the District of 
Washington, 

Defendant. 


TRANSCRIPT OF PROCEEDINGS 


Be It Remembered that on the 12th day of No- 
vember, 1946, at the hour of 10:00 o’clock a. m., the 
above entitled and numbered cause came on for 
trial before the Honorable Charles H. Leavy, one 
of the judges of the above entitled court, sitting m 
the District Court of the United States at Tacoma, 
Pierce County, Washington; the Plaintiff appear- 
ing by Messrs. Eggerman, Rosling & Willams (by 
Mr. Eggerman), and the Defendant appearing by 
J. Charles Dennis, United States Attorney, Harry 
Sager, Assistant United States Attorney, and 
Thomas R. Winter, Special Assistant to Chief 
Counsel (by Mi. Winter). 

Whereupon. the following proceedings were had 
and done, to-wit: [2*] 


(Whereupon opening statement was made hy 
Mr. Eggerman.) 
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Mr. Eggerman: If the Court please, I have 
shown the Corporation License receipt to Counsel 
for the defendant, showing that the plaintiff is 
licensed under the State till June 30, 1947, and he 
admits that that is the fact, so that’s no issue. 

The Court: Very well. [14] 


LLOYD T. BAIRD, 
produced as a witness on behalf of the plaintiff, 
after being first duly sworn, was examined and testi- 
‘fied as follows: 


Direct Examination 
By Mr. Eggerman: 


Q. State your name to the Court, Mr. Baird? 
ao lloyd) Bard: 
@. And do ‘you reside in Seattle? 


A. I do. 
Q. What is your official connection, if any, with 
the plaintiff firm ? A. JI am Vice President. 


Q. How long have you been Vice President ? 

A. About five years. 

«}. And how long have you been connected with 
the firm? 

A. A little more than nineteen years. 

Q. By the way, Mr. Henrv Broderick is the 
President, is he not? A. That’s correct. 

Q. And is it not a fact that about ten days ago 
he was suddenly stricken and taken to the hospital ? 

A. Yes, sir. 
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(Testimony of Lioyd T. Baird.) 

Where he is stil! confined ? 

He is still in the hospital, ves, sit. 
And he is unavailable today? [15] 
Mats cotect. 


OP O>e 


In what business is the plaintiff firm en- 
gaged? 

A. Real estate, property management and in- 
surance. 

Q. How long has the plaintiff been in existence 
as a Corporation? And engagec 

A. Since 1911. Pardon? 

@. And engaged in that business ? 

pemeyerce 1911. 

Q. Tell us whether or not the plaintiff is licensed 
as a broker under the laws of the State of Wash- 
ington? eet 1s. 

Q. A Real Estate broker, 1 should say ? 

A. It is. 

Q. Now, can you outline in a little more detail, 
your duties? 


A. Well, in addition to the usual duties of a 
Vice President. which has to do with general suer- 
vision of the office, under the President, having 


Ce 


peer 
Manager of the Property Management depariinen: 
forso many vears, the inrger pars of my attention 
is directed toward the Property Managemen‘ de- 
partment. 

Q. And as such, what are your dities with 1eTf- 
erence to giving instructions to employees ? 

A. Mr. Foster is the General Rental Maneeecr, 
over who I am, and through him instructions are 
given to the employees. [16] 
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(Testimony of Lloyd T. Baird.) 
Q. How many real estate salesmen employees 
does the plaintiff employ ? 


We have eleven or twelve. 

And do they also carry licenses ? 

Uhey do; 

Real estate licenses ? A. Yes, sir. 


What kind of licenses do they carry ? 
Salesmen’s licenses. 


OPooror 


And is there a bond furnished by these sales- 
men he the State of Washington? 

A. There is a bond furnished to the State of 
Washington. 

@. And who pays the cost of that? 

A. The firm. 

@. And who pays the expense of procuring their 
licenses—who pays the premiums on their bonds? 

A. The firm, also. 

Q. Now, by that you mean the plaintiff ? 

AL hat sevieht, 

(). Tell us whether or not there are sales meet- 
ings conducted in the plaintiff’s office, attended by 
these salesmen employees ? A. There are. 

Q. How regularly and how frequently ? 

A. Every business morning. [17] 

Q. Tell us whether it is optional or compulsory 
upon the salesmen employees to attend those meet- 
ings? A. Compulsory. 

Q. Who presides at those meetings ? 

A. Mr. Foster, the rental manager. 

@. And what, in general, is done at those meet- 
ings? 
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(Testimony of Lloyd 'T. Baird.) 

A. The salesmen report on the assignments that 
they have been given for the day before, the activi- 
ties of the day before, and generally give a report 
to Mr. Foster of all they have done the day pre- 
vious. Also assignments ave given to the salesmen, 
by the head of the department, for the ensuing day. 

Q. Will you tell us, what, if any 

Mr. Winter: Myx. Eggerman, are those contracts 


with the salesmen in writing, or 


Mr. Eggerman: No, we have no contracts in 
writing with the salesmen. How far had I gone in 
my question, Mr. Reporter? 

The Reporter (reading): ‘‘Will you tell us 
what, if any 


Q. Will vou tell us what, if any, supervision or 
control is exercised by the plaintiff over these sales- 
men emplovees ? 

A. They have complete supervision as they 
would over anv employee, clerk or otherwise. [18] 
@. Are they required to keep regular hours? 

A. They are. 

Q. Just what are those hours? 

A. The office opens at 8:30 in the morning and 
the closing hour is 5 in the evening. 

Q. Now, when any work is assigned to them. 
what, if any requirement is there that they make 
prompt reports of what ther have done on the as- 
signment ? 

eee are LequIred To le A prompt resort. 

Q. Now, with reference to these saiecsmen em- 
ployees, do they devote, or are they permitted to 
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(Testimony of Lloyd T. Baird.) 
devote any portion of their time to efforts to make 
sales of real estate? 

A. They are employed on a basis which requires 
that thev give all of the time necessary to Property 
Management account, under their particular charge. 
They are allowed, in addition to that, if they have 
fulfilled their duties in regard to the office Property 
Management account, to make sales, and, also, I 
might say, to make leases, that is property manage- 
ment leases. 

Q. What percentage of their time has been de- 
voted to those assignments, making sales and 
making leases ? 

A. Approximately twenty-five per cent. 

Q. Now, with reference to their sales or lease 
activities, what directions if any, or controls if any, 
is exercised by [19] them with reference to specific 
assignments 7 A. Entire control. 

Q. Who gives them the assignments and tells 
them what sales to attend to; or leases to attend to? 

A. Mr. Foster. 

Q. Now, when they are given a prospect, what 
instructions do they receive with respect to seeing 
that prospect, and making a report? 

A. They are instructed to see the prospect and 
report back to the head of the department as to 
what transpired. 

@. What is the basis of compensation to these 
salesmen employees ? 

A. They have a regular stipulated salary. 

@. And how often is that paid? 

A. That’s paid twice a month. 
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Q. Now, if they should be 


or any of them 
should be successful tn making a sale, ov a lease on 
which a commission comes to the firm, do they re- 
ceive any conpensation therefrom, for that? 

A. They do. 

@. And what ts that? 

A. It’s about—equivalent to about forty per cent 
of the commission earned by the office. 

q. And when is that paid to them? 

A. That is paid on the regular salarv day. 

Q. So that if they were responsible for a com- 
mission earned [20] by Henry Broderick, Inc., on 
the 2nd of the month, they wouldn’t receive the 
bonus until when ? 

A. Till the fourteenth, or fifteenth. 

@. And in the meantime, when that eomp—when 
that commission was paid, where did it go 
would it go? 

A. It goes into Henry Broderick, Inc., profit and 
loss account. 


wheve 


Q. Now are these salesmen employees reauired 
to pay any part of the sales expense in endeavoring 


to make sales or leases? me Thesane not, 
@. Who pays that? W. ehe Ban. 


Q. Now. if they are unable to effect a sale, does 
that affect their salary in any way? 

A. It doesn't. 

Q. Mr. Baird, I now hand you 

The Court: Hand the exhibits to the Bailiff, and 
the Bailiff will hand them to the witness. 

Q. You have before vou a document marked Ex- 
hibit 1. Tell the Court what that is? 
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A. That’s an agreement between Henry Brod- 
erick, Inc., as Brokers. [21] 

Q. Is that a specimen, a blank? 

A. This is a blank specimen. 

@. Are you familiar with that form? 

The Court: If you will just let the Bailiff 

Mr. Eggerman: J beg your pardon, I am so used 
to the Superior Court procedure. 

Q. You are familiar with this form, are you? 

A. Iam, yes, sir. 

Q. With what associates is this form used? 

A. Brokers. 

@. And the brokers that are associated with 
Henry Broderick, Ine., tell us whether those now 
associated have all signed a contract similiar to this 
specimen ? A. They have. 

Mr. Eggerman: We offer this in evidence. 

The Court: It’s the same as the one attached to 
the complaint ? 


Mr. Eggerman: Yes, sir. 

My. Winter: May I see it, your Honor? Is this 
form of plaintiff—when was this form of plaintiff 
first used ? 

Mr. Eggerman: TI believe in 1937 or ’38. 

Mr. Winter: Before that you didn’t have any 
written agreement? [22] 

The Witness: No, sir. 

My. Eggerman: I was coming to that. 

Mr. Winter: And this was used during all the 
period here involved,—1948, °44 and °452 

The Witness: Yes, sir. 
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The Court: I think IT shall—it will be admitted 
in evidence. 


(Whereupon, Agreement referred to was 
then received in evidence, and marked Plain- 
tiff’s Exhibit 1.) 


[Plaintiff’s Exhibit 1 set out on pages 43 
to 47.] 


Q. You were, of course, associated with the firm 
as an officer and employee prior to 1937 and 1938? 

A. Yes, sir. 

Q. Counsel has asked you whether there was any 
written contract in effect between the plaintiff and 
the brokers associated with it prior to that date. 
Was there any difference between the oral agvee- 
ment and understanding between the brokeis asso- 
ciated with the plaintiff firm prior to the formula- 
tion of this contract, that is evidenced by the con- 
tract itself? A. No, sir. 

Q. Tell us whether or not your firm engaged 
herein has or has not had similar relationships with 
other [23] real estate firms in the Citv of Seattle, 
independent firms like John Davis 

Mr. Winter: If the Court please, we object to 
that, as calling for a conclusion of the witness. I 
think he might confine his questions 

Mr. Eggerman: Well, if the Court please 

Mr. Winter: To the period here involved. T 
don’t think it is going to help us any 

Mr. Eegerman: I will withdraw the question. 


72 Henry Broderick, Inc. vs. 


(Testimony of Lloyd T. Baird.) 

Q. Where is most of the work that these brokers 
do, where is it done? A. In the field. 

Q. OWN as icon 

A. The very type of work requires that the 
properties must be shown, contracts must be made, 
clients must be interviewed, which in most cases, 
I would say, would be outside of the office. 

Q. Now, who, if anyone, in the plaintiff firm, 
tells the broker how he should proceed in an effort 
to make a real estate sale or a lease? 

A. No one does. 

Q. Who determines the strategy and the proce- 
dure that shall be used by the individual broker in 
those cases? A. The broker, himself. 

Q. Does your firm require the broker to observe 
any hour [24] 

Mr. Winter: If the Court please, the plaintiff 
here can have a written agreement; that’s the best 
evidence of what is required. 

The Court: I think I shall let him answer the 
question as to the method they have. I think prob- 
ably it would be well not to lead the witness too 
much. 

Mr. Eggerman: Very well. Read the question, 
Mr. Reporter. 

The Reporter: The question is (reading): 
‘*Does vour firm require the broker to observe any 
hour i 

The Witness: It does not. 

Q. Now tell us, when the broker has obtained an 
earnest money deposit, tell us what is done with 
that? 
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A. The earnest moncy deposit is turned in to 
our escrow department. 

Q. And where is it placed—under what heading 
on the books? 

A. It is placed under a heading of Buyer and 
Seller. 

Q. Giving the names of the buyer and seller? 

A. What’s correct. 

Q. Now when, if ever, does the commission ema- 
nate from that escrow account bearing the name of 
buyer and seller? 

A. I will have to have you repeat that, please. 

@. When does the commission emanate, or is 
taken out of that account? 

A. At the final conclusion of the deal. 

Q. Prior to that time what, if any, commission 
has Henry Broderick, Inc., or the broker received ? 

A. None. 

Q. When that account is ready to close, what is 
done with the amount in the account that represents 
the amount of the commission earned ? 

A. One-half, or approximately one-half 1s 
turned over to the broker, and the other one-half is 
turned in to the firm's profit and loss account. 

Q. Prior to that time, has any money from that 
particular transaction entered the profit and loss 
account of Henry Broderick, Ine. ? 

A. None whatsoever. 

The Court: May | interrupt here just to ask 
you, suppose a prospective buver makes a down pay- 
iment and then subsequently abandons the deal and 
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there is a forfeiture of his down payment, you have 
instances of that kind? 

The Witness: Yes, we do, your Honor. 

The Court: What do you do then? 

The Witness: Normally, the money would be 
returned to the seller, with the exception of a [26] 
stipulated amount, which is provided for, I believe, 
in our Earnest Money contract, provides in case of 
forfeiture up to a certain amount shall be divided 
between the seller and the broker. 

The Court: Well, does the plaintiff in this ac- 
tion get anything out of that matter at all 

The Witness: The plaintiff in this action would 
get—Mr. Enge can tell you better than this, or Mr. 
O’Brien, but I believe it is one-half. 

The Court: It would be the same as earned com- 
mission ? 

The Witness: That’s correct. 

Mr. Eggerman: And would the broker receive 
any portion of it? 

The Witness: The broker would receive his one- 
half, or approximately one-half. 

Q. Now, I don’t think I have asked you this 
question. I asked you about meetings of the em- 


plovee salesmen ? A. Yes, sir. 
Q. Do vou also have meetings of—at which the 
brokers are privileged to attend ? A. We do. 
Q. And are they required to attend those meet- 
ings? [27] A. Thev’re not. 


Mr. Eggerman: TI believe that’s all. 


=~! 
| 
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Cross-Wxamination 
By My. Winter: 


Q. Mr. Baird, supposing a real estate salesman, 
an employee sells a piece of property and gets an 
earnest money receipt, what do you do with that 
earnest money; doesn’t that go in to an escrow ac- 
count ? 

A. Those go into the same account; yes, six. 

@. And then when the deal is finally consum- 
mated, at the end of the month of the pay period, 
the salesman would get 40% and Mr.—and 40% 
goes into the profit and loss account of Broderick, 
Inc., 60% goes into the profit and loss account? 

A. Not exactly like that, Mr. Winter. [Inme- 
diately on the close of the sale, the office’s propor- 
tion would go into the office’s profit and loss account, 
the salesman does not receive his forty per cent 
until pav day. 

Q. And of course the real estate—what vou call 
the real estate broker they get 50% usually as com- 
mission, don’t they ? A. That’s about it. 28] 

@. And they pay their own expenses? 

uve thats correct. 

Q. The salesman he gets 40% but the company 
pavs his expenses? A. Correct. 


Q. Do you figure it costs the salesman—eosts the 
company approximately 10% of the sales for the 
expenses which vou furnish for them ? 

A. I don't believe they're arrived at on that 
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basis. We have felt that the man who is employed 
and paid for a specific purpose, was not entitled 
40-—— 

Q. What per cent of your sales were made by 
brokers and what percentage by salesmen ? 

A. I’m afraid either Mr. O’Brien or Mr. Enge 
will have to answer that, Mr. Winter. 

Q. And I understand it that these salesmen and 
property managers, they are required to spend all 
of their time, or as much as necessary, on property 
. management? A. Correct. 

Q. Now, do you have a Property Management 
Department ? Al Vestsir 

Q. You have a Real Estate Department ? 

AG OY eS) estin 

Q. And you have a—— 

A. Insurance. [29] 

@. Insurance Department? They are the three 
departments ? A. Yes, sir. 

Q. Who is in charge of the Real Estate Depart- 
ment? A. Fred O’Brien. 

Q. Mr.—who? A. Mr. Fred O’Brien. 

Q. And is the Real Estate Department separated 
from the Insurance Department and the other de- 
partments ? 

A. It’s a separate department, yes, sir. 

Q. Well, I mean is it a separate room? 

A. It’s an entirely separate room from the in- 
surance and the rental departments. 


Q. And has a big sign over the entrance ‘Real 
Listate’’? 
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A. Over the entrance to that department, ves. 

Q. To that department, and all of the men who 
sell real estate, both the brokers and the salesmen, 
have an office in that—I mean have a desk—or office 
space in that department. Is that true? 

A. No, sir. The brokers have a desk in that de- 
partment, but the salesmen have their—the sales- 
men in the property management department are 
in the Property Management department. 

Q. Then vou don’t have—admit employees in the 
Real Estate Department office having offices, is that 
true ? 

A. Well, I believe we have one employee. [30] 

@. There’s no salesmen that sell real estate? 

A. No. 

@. ‘Those are all brokers in there, aren’t they ? 

A. They are all brokers, with the exception of 
one man, as I recall, who has to do with residen- 
tial sales. 

@. And he is a salesman? 

A. I believe he has a sales office. 

Q. A full time man? AL Weesteeir: 

Q. Who secures the listings from the Henry 
Broderick & Co. 

A. Some come directly from—to the office 
through advertising; the brokers secure some them- 
selves. 

Q. Well, if the brokers secure a listing, is it 
then turned over into the Company's file and termed 
a listing with the Company? A. Yes, sir. 

Q. And is a broker or salesman privileged to 
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take any of the listings in the company’s files? 

Mr. Kggerman: Will Counsel repeat that ques- 
tion ? 

The Witness: Pardon? 

The Reporter (Reading): And is a broker or 
salesman privileged to take any of the listings in 
the Company’s files? 

The Witness: Well, I think he can answer that 
fairly well. This all comes under Mr. O’Brien’s 
department, [31] Mr. Winter, but—I would say 
_ generally—say yes. 

Q. You’re the property Manager? 

A. Well, I am vice president and familiar gen- 
erally with the entire office, although Mr. O’Brien 
would be able to answer more specifically the ques- 
tions directed toward the Real Estate Department. 

@. Well, do the real estate brokers handle ren- 
tals for your department ? 

A. They don’t handle any property management ; 
they sometimes make a lease. 

@. And then they bring it into your department 
and it is handled there, is it? 

A. The lease is made by a broker; it becomes a 
—to which a commission is attached. Then I believe, 
as I understand it, he is paid or he participates 
in the same manner in which he participates in the 
real estate sale. 

(). After—when the earnest money is received 
that is deposited in the account of Henry Brod- 
erick & Co. 
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A. When the earnest money is received ? 

Q. Yes? 

A. 'he—the funds you are referring to? 

Q. Yes. 

A. The funds as to—how they are deposited or 
how they are on our books, which is your ques- 
tion? [32] 

Q. Well, how are they deposited—deposited in an 
escrow account belonging to the company ? 

A. ‘They are deposited in the Company account. 

Q. And then the Company’s check is given to the 
salesman after the deal is completed ? 

Pee itat’s correct. 

Q. You don’t have any contracts with such bro- 
kerage companies like John Davis & Company, do 


you? A. No, we don’t. 
Q. Nor with any other recognized brokerage com- 
pany that has an office? A, No wsit 


Q. The only brokers that you have contact with 
are those that you furnish desk space, telephone 
service, and all those other things under your con- 
tract ? 

A. Those brokers associated with us, yes, sir. 

Q. You have a broker’s heense yourself, don’t 
you? A. I do, yes, sir. 

@. And yet you are vice president, and work 
for the plaintiff corporation ? 

ieee ihat’s correct. 

Q. The only one that don’t have a_broker’s 
license are those salesmen that are in the property 
management department ? 
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A. ‘That, I believe, is it, with the exception I 
mentioned [33] that has to do with residential sales. 

@. Yes. You sell real estate for Henry Broder- 
ick & Co.? A. No, sir. 

Q. Don't you? Did you ever sell any for them 
during the past? 

A. I have cooperated in sales, yes, sir, but I 
don’t 

Q. You don’t get any independent commissions ? 

IN, IG SG: 

Q. That all goes to Henry Broderick & Co.? 

A. It goes into the corporate fund, yes, sir. 

Q. And in those sales in which you have parti- 
cipated, that all those funds go into an escrow ac- 
count until the deal is finally consummated, and 
then the check is made to Henry Broderick & Com- 
pany, and goes into its profit and loss account, is 
that right? 

A. Any sale that I might have anything to do 
with, my position in that sale is simply in the way 
of cooperating, and the commission is handled just 
as any other commission. 

Q. It doesn’t go to the profit and loss account 
until after the sale is completed ? A. No. 

@. All of these real estate men—real estate sales- 
men who have been employed by Henry Broderick 
& Company [34] have been-.on a salary basis, is 
that right? A, The salesmen? 

@. Yes. A. Yes, sm. 

@. And that is because of the nature of the 
business, is it, the reason you have to put them on 
a salary? 
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A. Because they have specific obligations and 
duties to perform for the office and the office clients. 
Mr. Winter: That’s all. 


Redirect Examination 
By Myr. Eggerman: 


Q. You are likewise an officer and stockholder 
with the plaintiff, are you not? A. Wes, site 
Q. Now, I understand that these listings are 
available to all the brekers? is that right? 
fxemeees, Sil. 

Q. But in the case of the salesmen, is that true? 
Or are they assigned, by the firm, to certain pros- 
pects? 

A. I would say as to salesmen primarily, their 
sales are assigned to them. However, I believe that 
they could look at the file. 

Q. Now, one other question. Regardless of 
whether a deal [35] is handled by a real estate sales- 
man or a real estate broker, until that deal is closed, 
it always goes through an escrow account, does it 
not? ee lias Counecr 

Q. Now explain, in view of Counsel’s question, 
the difference between the transaction where it’s 
handled by a salesman, or initiated by a salesman, 
and where it’s initiated by a broker, when that 
escrow account is ready to be closed and the com- 
mission is assured. 

A. Well, in the case of a broker, the commis- 
sion is—as soon as the deal is closed, the broker's 


82 Henry Broderick, Inc. vs. 


(Testimony of Lloyd 'T. Baird.) 

portion of the commission is Immediately paid to 
him, and the firm’s portion goes into an escrow acé- 
count—I mean into a profit and loss account. In the 
case of a salesman, the same applies as far as the 
firm’s fimds are concerned, it goes immediately 
into profit and loss, but the salesman does not re- 
ceive his until his pay day. 

Q. In other words, all the commission goes into 
the plaintiff’s profit and loss account in the case of 
a salesman’s transaction ? 

A. That’s correct. 

@. And then later the salesman receives a bonus 
paid by the firm with his salary? 

A. With his regular salary check, yes, sir. [36] 

Mr. Eggerman: I believe that is all. 

The Court: I want to ask you one or two ques- 
tions. When a listing of property is taken from 
the owner, is it taken on a form that the Company 
has? 

The Witness: If it is an exclusive listing, your 
Honor, we have a form for exclusive listings, which 
is an office form. An open listing, very seldom is 
put—is on a form, but we do have a card form for it. 

The Court: Well, is that card form the broker’s 
individual card, or is the exclusive listing the brok- 
er’s individual 

The Witness: Neither one—both on office forms. 

The Court: Now, could one of these brokers,— 
by the way you have enumerated them in this com- 
plamt over the three years that are here involved, 
for the purpose of my question let us take S. R. 
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Holeombe, his name appears in at least two of the 
three yeas here involved, could he go to some other 
firm if he saw fit and sell for them as well as for 
you? [387] 

The Witness: Could he, as far as we are con- 
cerned ? 

The Court: And does he, or is that the practice 
at all? 

The Witness: I don’t believe it would just in 
that way. He might very often sell a property 
that was listed for another firm. For instance, John 
Davis & Company might have a property listed. 
which Mr. Holcombe might sell. 

The Court: If they had an exclusive listing, you 
would say ? 

The Witness: Either exclusive or sometimes if 
they had an open listing. 

The Court: But if they had an exclusive listing ? 

The Witness: Then he would have to work for 
them. 

The Court: Well, but do they do that? 

The Witness: Pardon? 

The Court: Does that practice prevail ? 

The Witness: Quite often, yes, sir. 

The Court: And then the commissions are di- 
vided usually on fifty-fifty basis in that kind of a 
transaction ? 

The Witness: Usually the commission is [38] 
divided fifty per cent to each office, insofar as the— 
for instance in this case supposing that West and 
Wheeler, the commission were a thousand dollars, 
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West and Wheeler would receive five hundred dol- 
lars as a rule, then five hundred dollars would go 
into our escrow account until it was closed, and 
then the broker would receive his one-half imme- 
diately on the closing and confirmation of the deal 
and the other would go into the firm’s profit and 
loss. 

The Court: Well, then he wouldn't be free to 
handle it independent of your—of your company 
then ? 

The Witness: Without—without 

The Court: Without accounting for 

The Witness: No, sir, he wouldn’t. 

The Court: Now, I assume, but I think to make 
sure I think I will ask a question; when a sale is 
made and then there are certain details that are 
necessary, the papers prepared, the conveyances 
and then title insurance as a rule, and is that all 
ordered by the broker, that is, the title insurance, 
or is that ordered by someone in your firm? 


The Witness: We have a man who is in charge 
of escrow department who is very often, and I 
would say probably in a majority of cases, order 
it, but very often the brokers order their own. [39] 

The Court: And who is billed for it? 

The Witness: The bill would come to Henry 
Broderick, Ine. 

The Court: And then they pay for it and charge 
it back to the client? 

The Witness: It would come out of that escrow 
fund. 
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The Court: I think that is all that I have in 
mind. 

Mr. Eggerman: May T ask one question in re- 
direct, your Honor, before you adjourn? 

The Court: Yes. 

Mr. Eggerman: With reference to listings, does 
it—state whether or not it does occasionally happen 
that a broker obtains a listing and enters into a con- 
tract of—or gets an earnest money receipt before 
that listing ever gets into the firm ? 

Mr. Winter: Oh, that is leading, if the Court 
please. 

The Court: Ob, he may answer it. 

The Witness: That happens, ves, sir. 

Mr. Eggerman: That’s all. 

The Court: I think we will take an adjourn- 
ment now fill 2:00 o’clock this afternoon. 


(Recess.) [40] 


November 12, 1946 
2:00 o’Clock P.M. 


FRED J. O’BRIEN 
produced as a witness on behalf of the Plaintiff, 


after being first duly sworn, was examined and tes- 
tified as follows: 


Direct Examination 
By Mr. Eggerman: 


Q. What is vour name, Mr. O’Brien? 
Peete ned J. Ov Srien. 
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Q. What is your official connection with the 
firm of Henry Broderick, Inc.? 

A. Secretary. 

@. How long have you been associated with that 
firm ? A. Approximately five years. 

Q. What are your duties in general? 

A. In addition to those duties generally exer- 
cised by a Secretary, I am Manager of the Real 
Estate Department. 

Q. And as Manager of the Real Estate Depart- 
_ ment, what are your particular activities? 

A. To discuss with the associate brokers at meet- 
ings in the morning, real estate activities in the City 
of Seattle, new listings that are brought in, and 
general discussion regarding real estate activities by 
the men. [41] 

Q@. These meetings that you refer to, are they 
optional or compulsory, sir. so far as 

A. They are optional, Mr. Eggerman. 

@. How many brokers are so associated with 
the firm at this time in all? 

A. About eighteen or nineteen; it changes from 
time to time; but I checked the list this morning; 
it was nineteen. 

Q. Tell us, if you know, whether any of these 
brokers before becoming associated with the firm 
were cngaged, themselves, in the real estate busi- 
ness ? A. Yes, sir. 


Q. And do you know whether or not some of 
them have been so engaged for a long period of time 
before becoming so associated with you? 
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A. Yes, they have. Many of them have been in 
the business for many years before coming to us. 

Q. What type of license do these brokers carry ? 

A. Real Estate Brokers License 

Q. And who makes application for those h- 
censes ? A. ‘The broker. 

And who pays the expense? 

The broker. 

Who furnishes the bond? 

whe broker. 

And such other state taxes as are required 
to re paid, [42] who pays those ? 

A. The broker. 

Q. What—with reference—I will withdraw that. 
Some of these, or nearly all of these brokers own 
their own cars? A Yas, sim 

@. Who takes care of the upkeep and the gaso- 
line and the general expense? 

A. The brokers take care of their own ears. 

@. And the insurance, if any, on their ears? 

A. Their insurance, also. 

Q. Since you have been associated with the firm, 
tell the Court, who, generally, interviews such pros- 
pects as apply to become associated brokers with 
your firm ? 

A. I do that interviewing now, Mr. Eggerman. 

Q. Who did it before? 

A. Mr. Broderick. 

Q. And what do you seek to ascertain in these 
interviews with these prospective brokers ? 

A. The first thing I seek to ascertain is whether 


OPore 
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they have a Real Estate Brokers License. If they 
have a Real Estate Broker’s License, then I discuss 
their qualifications, and also their financial con- 
ditions. I do that because the men work on 
Mr. Winter: We don’t want his conclusions. [43] 
Mr. Eggerman: I will ask you the reason why 
you are interested in the financial condition of these 
prospects as associated brokers? 


A. Because the men are not advanced any money 
and the only remuneration they have is from the 
‘commissions that they earn from sales, and it has 
been our experience that if a man is not financially 
able to carry on his livelihood he does not prove 
to be a very good associate broker. 

Q. Now, tt already appears that the firm has, 
what we call, listings in the office. From what 
sources are those listings made up of? 

A. Most of the listings come to the firm because 
of our reputation; many of them are turned into the 
firm by the brokers; many of them are obtained 
from real estate ads. 

Q. Tell us whether or not those listings are 
available to all brokers? A, Wheylare: 

Q. What, if any, supervision do you exercise 
over these brokers, either as to what listings they 
will work on; what prospects they may try to see, 
or the strategy of their work? 

A. I exercise no supervision over the brokers. 

Q. Does any one in the firm attempt to do so? 

A. No, sir. [44] 

Q. Referring again to these listings, are there 
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any instances where a broker may obtain a listing 
and close an earnest money deal before the listing 
ever gets to vour office? 

A. That has happened. 

Q. Tell us whether or not there are anv specific 
hours required of these brokers? A, Noga. 

Q. Is there a variation in the amount of time 
that the individual broker may give to the real 
estate business? 

Mr. Winter: Now, isn’t that a matter of con- 
struction of the contract, if the Court please? The 
contract is the best evidence. If the contract is in 
writing, then the contract is the best evidence. 

Mir. Eggerman: Iam not asking about the con- 
tents of the contract. I am asking what they do, 
how much time they put im. 

The Court: He may answer. 

A. The broker puts as much time as he desires 
into his work. 

Q. And is there any variety as to the amount of 
time one broker may put in as compared to another ? 

A. Yes. 

Q. Can you give us any illustrations of any 
brokers [45] who have other activities besides the 
real estate business to which they devote time ? 

A. Yes, I can give you two examples. One is 
an associate broker, Mr. Wilson. He is engaged in 
the food brokerage business with a firm, and another 
is an associate broker by the name of Jack Stew- 
art, who owns and operates the Parker House part 
of the time. 

Q. Can you think of any other illustration ? 
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A, I don't think of any other just now. 

Q. How about Mr. Robbins? 

A. Muy. Robbins, of course, has outside activi- 
ties; for instance he is Chairman of the Board of 
the Seattle Pacific College, that work takes some 
of his time, and he devotes time to that and other 
things that I’m not familiar with. 

Q. Can you tell us anything about an associate 
broker by the name of Mr. Flemming ? 

A, Ves, sir 

Q. Just briefiy? 

A. Several years ago Mr. Flemming had a— 
discovered that he had a damaged heart, and his 
doctor requested that he devote only a small time 
—a small, few hours a day to his work, and for the 
last couple or three years, maybe four years now, 
I don’t think Mr. Flemming has worked more than 
one or two hours a day. [46] 

Q. How about Mrs. McKenzie? 

A. Mrs. McKenzie works on residential prop- 
erty; she lives in the suburbs; she gets to the office 
probabiy once a week. 

@. In other words, who determines the amount 
of time any broker will devote to the real estate 
activities ? A. The broker. 

Q. Is there any limitation on the field of the 
broker's activity. I mean, in any area that he 7s 
limited to, or excluded from ? A. No, Sim 

Q@. Any limitation upon the character of the 
property in which he may transact his business? 

A. No, sir. 


Clark Squire 91 


(Testimony of Fred J. O’Brien.) 

Q. Who determines the character of property, 
ov the area, if there is a preference? 

A. The broker, himself. 

@. In the advertising, wavose name frequently 
appears in the advertising that is run by your firm ? 

A. In most every case the broker's name appears 
and also lis residential telephone number. 

Q. Is any part of this advertising expense, 
where the residence telephone number is listed for 
the broker, paid for by the broker? 

A. No, sir. [47] 

@. Tell us whether or not some of their work 
then is transacted from their residence ? 

A. A great deal of their work is transacted from 
their homes. 

Q. Now, if a broker’s name appears on a spe- 
cific advertisement, in connection with a given piece 
of property, does that preclude another broker, if 
he finds a prospect and wants to sell that property, 
from selling it? A. It does not. 

Q. Now, have these brokers any specific hours 
that they are required to be in the office of the firm? 

meme liey do not. 

@. Any routine laid down that they have ia 


follow ? AS” No, ashe 
@. <Any specific calls that they are required to 
make by the firm? ANG. sir. 


Q. Tell us whether or not there is any objection 
on the part of the plaintiff to a broker having other 
activities than the real estate business, such as the 
food business ? A ISG Siam 
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@. Now if a broker has been unable, over a 
pericd of time, to affect any sales or leases, as a 
result of which no commissions have been earned, 
does he receive any [48] compensation from Henry 
Brodevick in any form? A. He does not. 

Q. Where is most of the productive work done 
by the broker? 

A. Most of the productive work is done in the 
field. 

Q. Why is that so? 

A. It is necessary to contact the prospective 
purchasers or owners at the place of business, and 
it’s necessary to inspect the property, and generally 
speaking, the more effective work can be done out- 
side the office. 

Q. Where are the earnest money receipts signed ? 

A. I think most of the earnest money receipts 
are signed in the purchaser’s home, or place of 
business. 

Q. Where are the closing details of the trans- 
action frequently worked out? 

A. Well, they are worked out either in an attor- 
ney’s office, in an Escrow Company or in our office. 

@. Now, who determines the mode of approach, 
the method of handling, the efforts to make a sue- 
cessful veal estate sale or lease—your firm or the 


broker? AS ‘Vhewiroler 
Q. Do you make any effort to control that? 


A. No, sir. 
@. Now, for the purpose of clarifying the rec- 
ord [491 I remind you that the contract refers to 


gS) 
GO 
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an even division of the commission between the 
broker and the firm? A. Yes, sir. 

Q. What have you to say with reference to your 
practice where exclusive listings are brought in? 

A. It has been the practice between the brokeis 
and the firm to pay a listing fee to the broker who 
obtains an exclusive listing. Generally that is 10%. 
That 10% is deducted from the gross commission, 
and the balance divided one-half to the broker and 
one-half to Henry Broderick, Inc. Now, about a 
year ago, because of conditions where listings are 
very valuable, the brokers, between themselves, de- 
cided they would offer a little better inducement 
for obtaining exclusive listings, so now if a broker 
obtains an exclusive listing, and does not sell the 
property, he obtans 20% of the gross commission— 
that 20% is deducted, 5% from one-half which gues 
to the firm, and 15% of the half which would go 
ordinarily to the broker. In other words, the sell!- 
ing broker gets 35%, the listing broker 20° and 
Henry Broderick, Inc., 45%. 

Q. In other words, if { understand it, during 
the past year, while the firm’s share of the commis- 
sion in the case of an exclusive listing has remained 
the same, [50] the brokers had agreed among them- 
selves to give a better percentage to the one bring- 
ing in—to the broker bringing in the exclusive list- 
ing? Pee tat Seliolne 

The Court: Well, if the broker who brought in 
the listing also makes the sale? 

The Witness: That’s a fiftv-fifty deal. There 
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is no inducement then for him to have more than 
1alf ihe commission. 

Q. ‘Tell us whether or not any of the brokers 
correspond on their own stationery, or write letters 
on real estate business from their own home? 

A. Yes, sir, they do. 

@. Can the broker sell a piece of property for 
any price—for any other price than the list price— 
listed with your firm? 

A. Yes, he can. It’s a matter of negotiation be- 
tween the buyer and the seller. 

Q. That would be as a result of his contacts with 
the owner, would it not? A. That’s right. 

Mr. Eggerman: I believe that’s all. 


Cross Examination 
By Mr. Winter: [51] 
Q@. Now, Mr. O’Brien, do you hold real estate 
meetings every morning—do you? 


A. We havea real estate meeting every morning, 
ves, sir. 


Q. What time? A. Except Saturdays. 

Q. At what time is that meeting? 

A. 8:45. 

Q. 8:45? A. Uh-huh. 

Q. And most of the real estate brokers attend, 


do thev not? 

A. Well, we—we have a pretty good attendance, 
ves, Sil. 

Q. And of course, if thev’re off working on a 
deal, of course they don’t come to the meeting ? 
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A. It isn’t compulsory that they come. 

Q. What do vou discuss at those meetings? 

A. We discuss sales that have been made in and 
around Seattle; we have a list taken from the morn- 
ing’s Journal of Commerce, it shows the property, 
the buver and the seller, the consideration; we also 
discuss listings that have been turned in; we all 
diseuss firms; we ask the men to discuss between 
themselves experiences they've had the previous day 
or previous to that regarding real estate negotia- 
tions, and generally exchange ideas which might be 
beneficial to everybody. [52] 

Q@. Well, do the real estate salesmen, the em- 
ployees, do they attend the meetings also? 

A NO sir. 

Q. These are just meetings of the Real Estate 
Department ? 

A. That's right—that’s night. 

Q. And that meeting is held in the office of 
Broderick, in the real estate 

A. Inthe Real Estate Department. It’s held in 
my office. 


Q. And you are in charge of the meeting. are 
vou not? A. That's right. 

Q. And who else comces—what other officers of 
the firm attend that meeting? 

A. Oceasionally Mr. Baird comes into the meet- 


Bie. 
Q@. And Myr. Broderick used to come into the 
meeting, didn't he? A. Well, occasionally. 


@. Before his sickness? 
A. No, Mr. Broderick hasn't been in a meeting 
for several years. 
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@. Well now do you furnish these brokers with 


stenographic service? A. Yes, sir. 

Q. And stationery ? A.” iar’ stirrer, 

Q. And with calling cards? [53] 

i NV Gseasiie 

Q. Do you have cne of your own calling cards? 

A. Yes, sir. 

@. May I see it, please? You don’t mind if J 
have it? Ee Noy OteGene 


Q. As a matter of fact you furnish cards to all 
the salesmen including the brokers, don’t you? 

iN Nese: 

@. And they are printed and paid for by the 
firm ? A. That’s right. 

Q. Do vou have similar letterheads printed in 
each man’s name? AL No, sim 

Q. Well, what stationery do they use—the Henry 
Broderick regular stationery ? 

A. If they care to. 

Q. You also furnish telephone service to all of 
the real estate salesmen and brokers? 


A. Yes, sir. 
Q. And they are on the board—they are listed 
on your switchboard ? A. That’s right. 


Q. The earnest money receipts are printed on 
forms of Henry Broderick Company ? 

A. That’s right. 

Q. And, as a matter of fact, all of the papers 
which go [54] into the transaction, are printed and 
paid for by Henry Broderick Company ? 

A. That’s right. 
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Q. Outside of the expenses which a man is go- 
ing—which a broker has when he is out selling real 
estate, what expense docs he have in the business ? 

A. We take care of practically all of the office 
expense. 

Q. Then his only expense is, of course, transpor- 
tation in going out and interviewing? 

A. No, he has his expenses of licenses. insurance 
and bond—they pay for that. 

Q. You have a broker’s heense yourself, haven’t 
you? ECS) SII, 

Q. In your own name? A. Yes, sir. 

Q. Did you buy your own broker’s license? 

A. No. 

Mr. Eggerman: Just a moment, if the Court 
please. This witness is an officer and stockholder 
in the company 


The Court: Oh, he can answer. Proceed. 

The Witness: Will you repeat the question, 
please? 

The Reporter (Reading): ‘‘You have a_bro- 
ker’s license yourself, haven’t you? 

‘“Answer: Yes, sir. [55] 

‘Question: In your own name? 

‘‘Answer: Yes, sir. 

‘Question: Did you buy your own broker's 
license ? Answer: No.’ 

A. Ihave a broker's license, but it is catalogued 
as a member of the firm. 

Q. Yes. But you had a broker’s license hefore 
vou became a member of the firm, didnt you? 
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“A. Not immediately before. I had a broker’s 
license twenty vears ago and I dropped that bro- 
ker’s license when I went with the Government—I 
was with the Home Owners Loan Corporation for 
several vears, and then I took another examination 
and I have now another broker's license. 

G. Well, the annual brokez’s license is the same 
as the annual real estate license, isnt it; real estate 
salesman’s license, in policy? 

A. I—I don’t think it is now. I would have to 
check that; at one time it was the same. I believe 
the application fee is more for a broker’s license 
now than it was then, uh-huh. 

Q. But several vears ago, I mean during this 
time 1943, it was all the same, wasn’t it? 

A. Uethimiletso: 

Q. You say there are some eighteen or nineteen 
brokers ? A. That’s right. [56] 

Q. And how many real estate salesmen? 

A. Ma. Baird testified to eleven, I believe that’s 
right. 

Q. You don’t have any under you in the Real 
Estate Department? 

A. No, sir, with the exception of Mi. Barton, 
who is the manager of the real estate—of the resi- 
dential sales department, and Mr. Barton has a 
real estate salesman’s license, he supervises the 
activities of our residential brokers. 

Q. Well, Mr. O’Brien, do anv of vour brokers 
specialize in the selling of business property-—— 

we Wes, sir’. 
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Q. <And others specialize in selling residential 
property ? mK. Wes, Fi 

Q. Do vou assign them territory? 

A. Well—a—no, there is no assignment of terri- 
tory; there is this arrangement, where the broker 
lives in a certain section of town, for convenience, 
say, we—he specializes in that territory. 

A. You assign him the listings in that territorv— 
give him the listings in that territory, do vou? 

A. Well, if we have a call in that particular 
area, ves, sir. 

@. And there are certain men who are assigned 
listings [57] in all business districts, like Mr. 
Downs, for example? 

A. Weil, if a call comes in for a certain type of 
property I use my judgment in giving it to the 
broker who is best qualified to handle that type of 
a transaction. 

©. “And you turn it over to him? 

A. That's right. 

@. df a listing for a house came iny vou'd turn 
it over to one of your men that you know could 
handle house sales better than the others? 

A. I would either do it directly. or give it tu 
Mr. Barton, who is the manager of the residential 
sales department. 

Q@. And then he would turn it over to the 

A. Well, the broker he thought best qualified to 
handle that particular type of inquiry. 

Q. The listings give Henry Broderick the right 
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to make the sale; it’s not listed in the name of any 
broker. fs that right? 

A. No, it’s in the name of Henry Broderick, Ine. 

q@. <Any listings that a salesman gets, or a broker 
gets, he turns ever to—the listing to Henry Brod- 
eile, J OLG: AL” aie sie 

@. And that listing is the property of Henry 
Broderick, Inc.? [58] 

A. If it’s an exclusive listing, the broker has an 
interest in that, as I explained about the commis- 
sion agreement. 

Q. Yes, but the listings is not taken in the 


broker’s name, whether he 
A. No, no, it is taken 
@. In the name of the firm? 
A. That’s right. 
Q. The listing is taken in the name of Henry 
Broderick, Ine., and that’s the way your earnest 


money receipts are made out? 

AS What seen 

Q. Do the men in the morning make reports to 
you as to their progress of what they’ve been doing 
the day before at these meetings? 

eS eNO. sit 

Q. Well, they discuss the case they were work- 
ing on the day before? 

A. Not necessarily. 

. Well, I say occasionally they do, don’t they? 

A. Oh, if there is some experience that they 
think would benefit the rest of the brokers in the 
way of experience, but it isn’t customary to do that, 
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because in the real estate business, Mr. Winters, a 
man working on a deal keeps the negotiations quite 
confidential. [59] 
@. Well, you try to get men that are competent 
and well qualified and who have experience 
emeiiat’s right, 


@. In selling real estate? A. That’s right. 
@. And when you interview them that is your 
purpose ? Ae Nhat’s richie 


©. To get men of subtance, and someone who 
can meet the public and not be a detriment to Henry 
Broderick, Inc.? Ae hats Teht. 

@. In other words, you have in mind Henry 
Broderick’s long standing in doing a good job in 
the real estate business ? A. Thats tie 

Q. You wouldn’t long keep one of these brokers 
associated with you who was out selling real estate 
for someone else, all the time, would you? 

A. No, he would be breaking our agreement. 

Q. In other words, under your agreement he is 
required to—to work for Henry Broderick and not 
for anyone else? A. No—no 

Mr. Eggerman: Just a minute 

The Witness: The written contract doesn’t state 
that. 

The Court: Well, but what is the practice? 

‘the Witness: The practice is, that if a [60] 
man does not devote enough tine to the consummat- 
ing deals with Henry Broderick, while he is associ- 
ated with Henry Broderick, we generally have an 
interview with him and ask why he can’t spend 
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more time working on deals with us, and if he en- 
gages more than half the time, we will say, in some 
other business, 1 think it is to the best interest of 
both parties, that he—— 

The Court: Well, we’re not talking abont other 
business, but, outside the real estate business, the 
business of selling real estate and taking listings, 
for real estate, leases; haven’t you had brokers or 
do you permit them to make sales for some cther 
concern without reporting in to vou and clearing 
through your establishment? 

The Witness: No, that is not done, your Honor. 

The Court: It isn’t done, or you wouldn’t per- 
mit it? 

The Witness: No, I—I don’t think it would be 
a satisfactory arrangement. 

The Court: Weli, have vou had experience where 
they attempted to do that? 

The Witness: No, sir, 1 don’t know of any. 

The Court: Have you had any experiences where 
they attempted to transact business on their own 
independent of Broderick in part of their trans- 
actions? 

The Witness: That has come to my attention. 

The Court: If they did that would you consider 
that a breach of a partnership—or employment, or 
whatever it might be called? 

The Witness: Yes, I would consider that a 
breach of our agreement. 

The Court: I have another question or two, and 
you may go on after I get through. 
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Now, on these automobiles or other means of 
transportation that they use in carrying on the 
business, do they carry any insignia on there indi- 
cating who they are, or who they are associated 
with ? 

The Witness: No, sir. 

The Court: Nothing to show that they are bro- 
kers associated with Henry Broderick ? 

The Witness: No, sit. 

The Court: Any—and none of them have any 
individual stationery that identifies them as associ- 
ated with the Henry Broderick Corporation 2 

The Witness: Not that I know of, your Honor. 

The Court: Well, do they have a free hand each 
morning at your whole listings; do you have, say 
fifty listings that are open for servicing—you have 
eighteen brokers. Can they just take them as they 
wish? [62] 

The Witness: Yes, sir. I wish—pardon me, 
your Honor, fifty listings would be a wonderful 
position to be in. 

Mr. Eggerman: I can’t hear you. 

The Witness: Pardon? 

Mr. Eggerman: I can’t hear you. 

The Witness: I was going to mention this, at 
this time listings are so scarce that we never have 
fifty, but say we have five, your Honor 

The Court: Five—and you have eighteen 


brokers ? 
The Witness: That’s right. We make a copy 
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of each analysis and give it to the brokers, and they 
can work on the property. 

The Court: They ean all work on the property? 

The Witness: That's right. 

The Court: If they wish? 

The Witness: That’s right. 

The Court: And then, don’t yvou—aren’t you 
then confronted with the problem of how you are 
going to divide the commissions? 

The Witness: No. The agreement between the 
. brokers and the office is the man that brings in the 
first check as an earnest money deposit on that 
property has the preference, and we do not invite 
other deposits wntil that deal 1s either rejected or 
consummated. 

The Court: I think that’s all that I wish to ask. 

Mr. Eggerman: Just two questions, Mr. O’Brien. 


Redirect Examination 
By Mr. EKggerman: 

Q. Isita fact that in addition to being an officer 
vou are a stockholder, yourself, in the plaintiff 
firm? A. Wes esic: 

Q. Now, with reference to the listings you testi- 
fied to awhile ago, I think you said that if a listing 
in a particular residential area come in, that you 
would call that to the attention of the man special- 
izing in that area? 

A. Noe—a—suppose a listing would concern a 
residential avea, that listing would be copied and 
given to every one of the residential sales brokers. 
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@. And does that also apply to these specializ- 


ing in business property ? A. Vicstesir. 
@. In other words, then, | want to make this 
clear, I couldn’t understand you m vour answer to 


Mr. Winter, do you attempt to give priority to any 
particular {64} broker on anv business thet he 
has—can do? 

My. Winter: Now, we suggest that the question 
is leading, if the Court please. 

Mr. Eeggerman: i’m just asking a question— 
haven’t suggested an answer. 

The Court: He may answer. 

A. No, sir, we do not. But there are brokers 
who are more qualified to handle certain types of 
inquiry than others. 

Q. Very well. 

A. And so we, in assigning these inquiries, try 
to use Judgment in making the best assignment for 
the benefit of the broker and Henry Broderick, Ine. 

Q. In other words, who is specializing in Mount 
Baker residential property on the rolls? 

A. At this time, My. Samsell, Howard Samsell. 

Q. Does that fact prevent another broker from 
selling Mount Baker property? 

A. It does not. 

Mr. Eggerman: ‘That’s all. 


Recross Examination 
By Mr. Winter: 
Q. Mr. O’Brien, when you give one man an 
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assignment, isn’t it understood amongst the other 
brokers that no—that none of those other brokers 
will work on that assignment [65] until he is finished 
with it? 

A. You’re talking about the prospective pur- 
chaser now? 

Q. Well, when he gets—— 

A. Assignment of a prospect or sting? 

Q. Yes. Well, either one? 

A. Well, it’s only good business, Mr. Winter, 
‘that only one broker contact a prospective pur- 
chaser. It wouldn’t be practical for two or three 
brokers to discuss a residence, | don’t think at the 
same time; that same thing goes in investment 
property. It does not mean that they can’t do it. 

Q. Well, when you give one of the brokers an 
assignment he handles that assignment and takes 
care of that customer? A. Thats rigit 

Q. And the other brokers don’t do anything 
until he is finished with that assignment, do they? 

A. Certainly not. 

Mr. Eggerman: Just a moment, if the Court 
please. The witness was talking originally about 
these analyses, which is the listing. Now he is con- 
fusing this with a prospect. When the witness 
testified that he gave an analysis of the piece of 
property first to the 

The Court: I don’t think it’s necessary to [66] 
make an argument. This witness is an intelligent 
witness, I am sure he understands the real estate 
business perhaps better than any of the rest of us. 
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Mi. Eggerman: [| think so. 

The Court: But what 1 want to get clear is now, 
you said that anyone of your staff of associate 
brokers may take your whole list and go out and 
sell a property that is listed with you, and if he is 
the first of the eighteen, or sixteen that you have, 
to come in with an eaiest money check, why the 
sale would be credited to him if it was ultimately 
consummated ? 

The Witness: Yes, sir. 

The Court: And then, in answer to the question 
that Mr. Winter asked, of when—that you make a 
listing and give it to a broker, the others are all 
supposed to keep hands off? 

The Witness: No, sir. 

The Court: That’s what I want to get clear. 

The Witness: Your Honor, I’ll attempt to 
clarify that. A listing comes in and we make the 
necessary copies to distribute that listing to al] of 
our brokers. Now in the case of our associated resi- 
dential brokers, they not being interested in com- 
mercial property, they get all of these residential 
listings. In the case of a commercial broker, he gets 
copies of [67] all of the commercial listings. Now 
if one of the brokers was successful in obtaining an 
earnest money deposit, he brings that in to the 
office, and we tell the rest—the other brokers that 
there is a deposit on that particular piece of prop- 
erty; the other brokers do not attempt to bring in 
another earnest money deposit until that first offer 
is disposed of. 
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The Court: Well, then, all your residential 
brokers, when they start out in the morning, they 
start out with the whole listings that you have? 

The Witness: That’s right. 

The Court: All of them. 

The Witness: That’s right. 

The Court: And all of vour commercial brokers 
likewise have a listing, or complete listing of all the 
commercial 

The Witness: That’s right. 

The Court: And they’re not given individual 
assignments in either case? 

The Witness: No, sir. I referred to assign- 
ments a few minutes ago. We will refer to Mr. 
Samsell, our broker who is living in Mount Baker. 
He specializes in residential sales in the Mount 
Baker area. If we have a eall or inquiry for prop- 
erty in Mount Baker, that number or name would 
probably be [68] referred to Mr. Samsell. 

The Court: Well, then, won’t it be referred, 
likewise, to all the rest of the group? 


The Witness: Referring to prospects, your 
Honor, I’m not referring to listings now. If a list- 
ing comes in we will make a copy of that listing and 
thet will be distributed to all the brokers, but we 
do net make a practice of giving the name of pros- 
pects to more than one or two brokers, and the one 
or two brokers are the men we feel are best quali- 
fied to handle that particular type of an inquiry. 

The Court: And if you find they haven’t been 
successful after you furnish them with the list, then 
you give it to another one? 
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The Witness: No, sir, not generally, because the 
men are all independent operators; they generally 
follow through on the listings, or on the mquiries 
or prospects, and either consummate a sale or de- 
cide in their own mind that it’s hard to sell them. 

The Court: If there is any difficulty arising, re- 
sulting in a dispute, short of litigation, and the 
property owner or the buver becomes imvolved, do 
you settle those disputes threugh your office, or cor- 
peration, or do you just leave it to the individual 
broker ? 

The Witness: Well, we feel that the individual 
[69] broker should settle any dispute. We for- 
tunately haven’t had very many disputes. 

The Court: Well, if any htigation grew out of— 
litigation for commission, or litigation for anything 
that—there’s a hundred things that might arise 
from such a transaction, would the corporation then 
take the matter over and care for it? 

The Witness: We would do that, yes, sir. We 
would do that, I’m sure as far as our interest ap- 
pears. 

The Court: You mean you haven’t had those 
situations ? 

The Witness: No, no, I’m sure we have not. I 
don’t recall any such eases. 

The Court: You never considered the brokers 
as your agents ? 

The Witness: No, no. We consider the brokers 
just as associates; they—we furnish them office 
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space as the contract calls for; we do not exercise 
any supervision over them, your Honor. 

The Court: I think that’s all. 

Mr. Eggervman: I would like to have the records 
show, Mr. O’Brien, precisely what you mean by the 
word ‘‘listing’’. When vou say ‘‘distribute listings’”’ 
what is that? [70] 

A. A listing is a form showing all the details in 
connection with a certain piece of property, inelud- 
ing the address, the description; in the case of a 
- residence, the number of rooms, type of construc- 
tion, encumbrances, the asking sales price. 

Q. The details of the property ? 

A. The details of the property. 

Mr. Eggerman: That’s all. 

Mr. Winter: That’s all. 


(Witness excused.) [71] 


ARTHUR ENGE, 
produced as a witness on behalf of the plaintiff, 
after being first first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Eggerman: 
State your name to the Court, please. 
Arthur G. Enge: 
How do you spell your last name? 
Ki-n-g-e. 


> Oreo 
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Q. And you are likewise associated with the 
plaintiff ? ay Yes, sit) 

Q. In what capacity ? 

A. Iam Treasurer of the company. 

Q. And you are hkewise a stockholdey in the 
company ? A. Yes, sir. 

@. What do your offices embrace as—your duties 
as Treasurer embrace ? | 

A. ‘They embrace responsibility for paper work 
in connection with the accounting, procedures in 
the three departments of our office—real estate, 
property management and insurance. 

Q. How long have you been associated with the 
firm ? A. For—pretty near five years. 

Q. I beg your pardon? 

A. As an officer for nearly five years, and asso- 
ciated [72] as an employee for about sixteen. 

Q. Now, first with reference to the salesmen. 
You are in charge of the books; do you know who 
pays for their salesmen’s licenses and the premiums 
on their bonds? 

A. Yes, I do. Henry Broderick 

@. Who does that? 

A. Henry Broderick, Inc., does. 


Q. Are they on a salary basis or otherwise ? 

A. They are on a salary basis, plus a bonus ar- 
rangement. 

Q. How often is their salary paid ? 

A. ‘Twice a month. 

@. Now, what does the bonus consist of 2 
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A. It consists of a percentage of the commis- 
sions that are earned by the office with respect to 
their activities, together with a bonus for bringing 
in new property management accounts, and so forth. 

Q@. And ave their salary and bonus accounts 
under your supervision? A. Yes, sir. 

Q. What percentage of their time, on an aver- 
age, is devoted to efforts to make sales, or to make 
leases and so on? 

A. Well, I would say less than 25%. 

Q. What, however, are they required to do be- 
fore they can endeavor to earn bonuses in those ac- 
tivities ? 

A. Well, they are required to hold down their 
jobs and [73] perform other duties that they are 
paid a salary for, which is the management of the 
properties that are under our care. 

Q. Now, when their efforts bring a commission 
into the firm, either a lease or sale commission, 
where does that commission go—into what account ? 

A. It goes into a profit and loss account, which 
might be designated to the Real Estate Commission 
or Rental Commission, depending upon the nature 
of the deal that they have been instrumental in 
making. 

@. Are these two aecounts, one a rental and the 
other sales accounts? A. Yes, sir. 

(). Tell us whether they are both profit and less 
accounts ? 

A. They are both profit and loss accounts. 

Q. Now, does the firm immediately pay the 
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salesmen when he brings a commission into the 
firm? 

A. Not unless it should happen to coincide with 
the regular pay day. 

Q. Otherwise when is it payable? 

A. On the regular pay day. 

Q. Does the firm require these employee sales- 
men to pay any part of their sales expense, such as 
may be necessary in these activities ? 

A. No, sir. [74] 

@. What is the difference, if any, between the 
expenses that the salesmen—real estate salesmen 

ave to bear, or not bear, and those which the 
brokers have to bear? 

A. A broker is obliged to pay all his expenses 
of whatever nature; a salesmen is not required to 
pay any expenses he may be put to. 

Q. Now, if a broker should become an enmnlovee 
of vour firm—lI mean one holding a broker’s license. 
if he should become an emplovee of your firm, is 
he permitted to continue as a salesman for you 
under his broker’s leense ? 


Mr. Winter: We object to that, in that it calls 
for a conclusion. It is a question of law as to 
whether or not 

Mr. Eggerman: No, I am asking him if the firm 
would continue to hire him, and I think this witness. 
in charge of the books and as Secretary of the com- 
pany, or rather Treasurer, should know the answer. 
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The Court: Will you please repeat the question 
again ? 

Mr. Eegerman: Is he permitted to continue with 
the broker’s license as an employee, on your payroll, 
if he has only a broker’s license? 

A. No, he is not. [75] 

Q. What does he have to do? 

A. He’s required to surrender his broker’s 
license and make application and obtain his sales- 
man’s license. 

@. Who pays the oil, gas and upkeep on the 
broker’s car? A. They pay them, themselves. 

Q. Now, turning again to bookkeeping, Mr. 
Enge. I understand that’s in your department ? 

A. Yes, sir. 

Q. Is there any distinction in the manner in 
which the commissions are handled, where a com- 
mission emanates from the efforts of a broker, as 
contrasted with the commission that is brought in 
as a result of the activity of a salesman ? 

A. Yes, there is a very distinct difference. 

Q. Now just explain that to the Court, will you? 

Mr. Winter: If the Court please, the books are 
the best evidence; if they’re going to ask him to 
testify about some acconunts—let’s have the accounts. 

Mr. Eggerman: If the Court please, I am asking 
for his procedure, generally, I am not asking for 
any specific thing now. 

The Court: He can answer. 

A. In the case of a broker, the commission, as 
has been previously described, comes to him out of 
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the—the [76] escrow account which is set up under 
the name of the seller and the purchaser, at the 
same time that the commission comes in to the profit 
and loss account of Henry Broderick, Inc., through 
its share. In the case of a salesman, in the event 
that it is an escrow deal, the commission is all dis- 
tributed and paid in to the profit and Joss account 
at the time of consummation of the deal. 

Q. Whose profit and loss account ? 

A. The profit and loss account of Henry Brod- 
erick, Inc., without reference to any bonus that may 
be due to the salesman. 

Q. How are these accounts that you term ‘‘es- 
erow accounts’’ headed or entitled ? 

A. By the name of the seller and the purchaser. 

@. And what usually constitutes, in practice, the 
first entry in such an account ? 

A. The earnest money deposit. 

@. And as the deal progresses and money is 
paid on the purchase price, where does that go? 

A. Into that same account. 

Q. When is any portion of that commissicn first 
entered in the profit and loss aecount of Henrv 
Broderick, Inc.? I am talking about brokers* trans- 
actions. 

A. When the deal is consummated and the com- 
mission distributed. [77] 

Q. And when does the broker receive his portion 
of the commission ? A. At the same time. 

Q. With respect to the firm? 

A. At the same time. 
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Q. Now, if the broker, regardless of the amount 
of time that he may have spent in endeavoring to 
make a deal, if he 1s unable to make the sale or 
make a lease, does he get anything from the firm? 

A. No, sir. 

@. Where are the earnest money receipts fre- 
quently signed ? 

A. Most frequently, I believe, in the office of 
the buyer or at his home. 

@. And where are the closing details frequently 
worked out? 

A. Most often, I believe, at the same location 
that the earnest money is signed. 

The Court: Of course, that would be true of 
your salesmen, also, wouldn’t it, if they made a 
transaction ? 

The Witness: The salesmen would probably 
require a ood deal more help and supervision and 
would have to have it brought in to the office, 

The Court: No, but if the salesman had the 
capacity to close the deal, he probably would close 
it in the same manner as the broker did, wouldn’t 
he? [78] 

The Witness: If he had the capacity, I imagine 
that would be true. 

The Court: That’s all. 

Mr. Eggerman: ‘That’s all, Mr. Enge. 


Cross- Examination 
By Mr. Winter: 
Q. Mr. Enge, if I understand you correctly, just 


—! 
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as soon as a salesman or a broker obtains an earnest 
money receipt, vou establish an escrow account on 
your books in the name of the seller and purchaser, 
do you not? A. hac®s mieln: 

Q. And there would be no distinction, up to that 
point, whether it was a salesman making the sale, 
or a broker making the same, is there? 

A. No, sir. 

Q. All right. Just as soon as that transaction 
is completed, if the salesman makes the sale and it 
happens that it’s on his last pay day, then he is 
given a check for that additional amount and the 
profit to Henry Broderick goes over to profit and 
loss account ? 

Pee fiat s not exactly right, sir. 

Q. Well, he gets paid—the salesman gets paid 
that very [79] same day, doesn’t he? 

A. He wouldn’t be under those circumstances. 

Q@. And you issue a check to the salesman on 
that account, do you not? As NOesi9. 

@. You issue 

Mr. Eggerman: Pardon me, Counsel, I think 
you ought to allow the witness to finish answering 
your question. 


The Witness: I was going to tell vou on what 
account I did charge that commission cheek which 
the salesman 

Mr. Winter: Well, it all goes into an escrow 
account when the money is paid in in the first in- 
stance, does it not? meee Eh cele Min: 
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Q@. And that’s an escrow account until the 
transaction is consummated ? 

A. That’s right. 

Q. And when the transaction is consummated, 
in the case of a salesman, Broderick gets their 60% 
and the salesman, at the end of the month, he gets 
his 40%, doesn’t he? 

A. There’s an intervening step there that L think 
should be pointed out. 

Q. Well, the intervening step is that you run it 
through— [80] through the books, making it a few 
weeks later because it’s pay—I mean a couple of 
weeks later because that’s his pay day, is that 
right? 

A. That isn’t the whole story, sir. May I de- 
scribe it? 

The Court: Yes, go ahead. 

The Witness: The commission goes into the 
profit and loss account of Henry Broderick, Inc., 
in its entivetv; the commission, or bonus, that may 
be paid with respect to that—to the employee, is 
then given to him with his pay check, and charged 
not to that escrow deal, nor to that income account, 
but charged to another expense account, called 
‘“Compensation for Services.’’ 

Q. Well, you give the—you give the salesman 
vour check, do you not? Henry Broderick’s cheek ? 

A. It’s a payroll check—a different one than the 
type we give to the broker. 

Q. You give the broker a Henry Broderick 
check ? 

A. Not on the same account, however. 
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Q. Well, the account is never in the name of the 
broker, is it? 

A. Which account is that, sir? 

@. The escrow account ? A. “Wows: 

Q. The broker has no authority to issue a check 
[81] against that account, has he? 


A. No, sir. 
Q. Who signs the checks—do you sign the 
checks? A. No, sir. I do not. 


Q. Who has authority to sign those checks, only 
someone belonging to Henry Broderick ? 

Ree that’s right. 

Q. But the salesman, he has to wait until his 
next pay pericd before he is paid his commission ? 

A. That’s right. 

Q. But the broker, he 1s paid his commission as 
soon as he—as the transaction is consummated ? 

A. It comes right out of the escrow deal. 

Q. You don’t provide for any drawing account 
for your brokers, do you? A. Nos: 

Q. Do they ever borrow money from the com- 
pany ? A. No, sir. 

@. At no time have you ever made them loans 
or advances to the brokers? 

A. Not in my—not in my recollection of sixteen 
years. 

Q. Do vou make any advances to the salesmen 
that are on a salary basis? 

A. It has been done, yes, sir. 

Q. Of course, these salesmen, they get a com- 
mission from [82] getting leases, do they? If the 
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salesman goes out and gets a lease for Broderick, 
doesn’t he get a commission on that? 

A. Jf there is a cash commission payable to 
Henry Broderick, Inc., for that lease. 

Q. Well, does the broker get a commission also, 
for making leases for Henry Broderick, if there is 
a commission paid on it? 

A. If he makes the lease it is handled in the 
same way, through the escrow accounts, that he— 
that it would if he made a sale. 

@. You mean the first money—lease money that 
is paid down, goes into an escrow account, is that 
true? 

A. The deposit goes into the escrow account and 
subsequent payments. 

@. And when the lease is consummated then he 
is paid his commission ? 

A. It comes right out of the same deal, the same 
way as in the other deal. 

Q. You have a form of authority to sell real 
estate used by the corporation during the course of 
this period ? A. Yes, I do, sir. 

Q. Would you produce it? I would also like a 
copy of vour form of your Earnest Money contract, 
and Harnest Money receipt. [83] 

A. You ean help me 

Q. Well, that listing form is what I wanted first, 
of the seller. 


A. Here is an earnest money receipt form. 
Q. You don’t mind if I use these forms, do you 


Clark Squire al 


(Testimony of Arthur Knee.) 
—have them identified. These are just copies or 
specimens. 

A. I believe these are obsolete forms. 

Q. I show you one that has been marked for 
identification Defendant’s Exhibit Al. Will vou 
just state to the Court what that is? 

A. It’s an authority to sell Real Estate, used 
in connection with our house listings. 

Q. Is that a form which has been used by Brod- 
erick during the period of time here involved? 

eet is. 

Q. And you secure such an authority from the 
prospective seller. Is that right? 

fee (at's right. 

Q. And that is 
erick & Company ? 

A. Yes, Henry Broderick, Ine. 

Q. Do you have a similar form with respect to 
a blue form? Is that the same type as the form, 
this one here I am showing you? 


who is that made out to—Brod- 


Mr. Winter: J think we better have them both 
marked. We will offer in evidence as Exhibit Al. 
Mi. Eggerman: No objection. 
The Court: It will be admitted in evidence. 
(Whereupon form referred to was reeeived 
in evidence and marked Defendant’s Exhibit 
Al.) 


[Defendant's Exhibit A-1 set out on page 40.] 
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Q. i show you what has been marked for iden- 
tification Defendant’s Exhibit A2, and ask you to 
state to the Court what that is? 

A. This is also an authority to sell real estate, 
and 1 beheve the difference between this and the 
white one is that this is an exclusive authority, 
whereas the white one is not exclusive. 

@. You mean Al is the exclusive and this is 

A. The A2 is exclusive; the Al is not exclusive. 

Mr. Winter: We will offer in evidence Defend- 
ant’s Exhibit A2. 

Mr. Eggerman: No objection. 

The Court: It will be admitted in evidence. 

(Whereupon, form referred to was received 
in evidence and marked Defendant’s Exhibit 
A2.) 

[Defendant’s Exhibit A-2 set out on page 41. ] 


Q. I will show you what has been marked for 
identification Defendant’s Exhibit A3, which ap- 
pears to be two sheets of paper, the white sheet—— 

A. Yes, sir. 

@. Will you just state to the Court what that 
exhibit is? [85] 

A. These are the office listing forms—the white 
one to be used in listing properties that are not for 
sale with our office exclusively, and the pink one— 
the same form 


covering an exclusive listing. 
Q. ‘Those stings are always taken in the name 
of Broderick and Company, are they not? 


Ww 
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A. I don’t believe they would be taken in any- 
one’s name; 1f they are on this form it’s just as a 
matter of convenience. 

Q. Well, they are secured by Broderick from the 
salesmen or through their advertising, or some other 
manner, are they not, the listings? 

A. Or brought in by the broker, yes. 

@. Ishow you what has been marked 

Mr. Winter: We will offer in evidence what has 
been marked Defendant’s Exhibit A3. 

The Court: Wiaill you let me see that? 

Mr. Eggerman: No objection. 

The Court: It will be admitted in evidence. 


(Whereupon white and pink forms referred 
to were received m evidence and marked De- 
fendant’s Exhibits A38 and A4, respectively.) 


[Defendant's exhibits A3 and <A4, respec- 
tively, set out on pages 51 and 52. ] 


Q. Would you just state to the Court what that 
document is, which has been marked for identifes- 
tion Defendant's [86] exhibit Ad? 

A. ‘There are two forms here, the yellow one is 
an Earmest Money Receipt, and the pink one is 
an Earnest Money Contract. 

Q. Are those two forms which have been used 
by Henry Broderick during the period here in- 
volved? 

A. I believe that most of our deals would ema- 
nate from a form of this kind. 
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Mr. Winter: We offer in evidence Defendant’s 
Exhibit A5. 

My. Eggerman: No objection. 

The Court: It will be admitted. 

(Whereupon yellow and pink forms referred 
to were received in evidence and marked De- 
fendant’s Exhibit A-5.) 

i Defendant's Exhibit A-5 set out on pages 
53 to 56.] 


Q. Referring to what has been marked for iden- 
tification Defendant’s Exhibit A6, will you just state 
to the Court what that is? 

A. This is also an Authority to Sell Real Estate 
where an exclusive—it is an exclusive authority for 
a ceftain period, whieh is used—— 

Q. Bv Henry Broderick, Inc., during the pe- 
riod here involved ? A. That’s right. 

Mr. Winter: We will offer in evidence [87] de- 
fendant’s Exhibit A6. 

Mr. Eggerman: No objection. 

The Witness: J would like to add just this mi- 
nor point; the rate of commission which is covered 
in that authority has been changed a little since 
the period at issue, but otherwise the wording is 
the same. 

(Whereupon document referred to was re- 
ceived in evidence and marked Defendant’s 
Exhibit A6.) 

f Defendant’s Exhibit A6 set out on pages 
57 and 58. | 
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Q. Mr. Inge, we served on your Counsel] a no- 
tice to produce the Corporation books showing the 
escrow account, both for salesmen end brekers. Did 
you bring those books? 

A. I have it right there. 

Q. Would you turn to—would you find in the 
books a broker’s account—I mean an escrow account 
where the property was sold by a Real Estate sales- 
man, and the same form of account where the prop- 
erty was sold by a broker? 

Mr. Eggerman: May I approach the witness to 
see. 

The Court: Yes. [88] 

A. On page—we haven’t a page number, these 
are—at that time we didn’t use the present system 
of indexing so we didn’t have the number; these 
are listed in here in chronological order as the Ear- 
nest Money receipts come in. And on this page 
there’s a record of an escrow account where the 
deal was made by an associate broker, and an Ex- 
elusive Listing Fee paid to another associate bro- 
ker. On the opposite page, under a deal headed 
‘Sloan & Kelly’’ is the entry covering a deal nego- 
tiated by a salesman, in which you can plainly see 
the difference in the handling of the commission. 

Q. Well, they’re both in the general ledger, 
aren’t they? 

A. They’re not in the general ledger, no, sir. 

Q. Isn’t this your general ledger yon’re read- 
ing from? 

A. No, sir. That’s the eserow ledger. 
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Q. Well, they’re both in the escrow ledger then? 

A. That’s right. 

Q. Whether the sale is made by a salesman or 
by a broker? A. That’s right. 

Q. And, one further thing, Mr. Enge, you were 
asked to give approximately the totals of real estate 
sales made by admitted salesmen and the totals of 
real estate sales made by the so-called brokers. Did 
you make such a computation? [89] 

A. After a good deal of hard work, we did, sir, 
. but I’d like to ask exactly what conclusion—I mean, 
you’re speaking of sales price total commissions or 
what? 

Q. Well, I just want the relative values in sales 
made. by a salesman, and the relative value in dol- 
lars and cents made by brokers? 

A. I can give you percentages. I have those. 

Q. Well, that’s just what I want. 

A. A survey of ’43 and ’44 sales reveals that 
84% of the sales negotiated in those two years was 
made by real estate brokers, and that 16% for the 
two years 

Q. Made by Real Estate salesmen ? 

ws Through the efforts of real estate salesmen. 

@. Would you say that that relative percentage 
is being maintained about at the present time, ap- 
proximately ? 

A. If any, the trend would be so that the brokers 
are making more now than at that time. 

@. In other words, more than 84%, would you 
say? A. Yes, sir. 
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Q. 84°) of vour sales, of Henry Broderick, were 
being made through the brokers. 

A. That is right. 

Q. And only 16 through your admitted em- 
ployees ? a Yes: 

Q. Oh, you said that if a person, if a salesman 
eame to [90] work for you, you wouldn’t—strike 
that. I think you said that if a broker started to 
work for you on a salary, he would have to give up 
his Broker’s License. Is that the way I under- 
stand you? 

A. That’s right. That’s right. 

Q. Why do you say that, Mr. Enge? 

A. In the essence of bis Real Estate Broker’s 
License, as I understand it, is that we may have no 
control over him, if he 


Q. That’s your understanding; that’s the reason 
you make that statement. Is that so? 

pemees, Sir. 

Q. Mr.—You’re Vice President Mr.—Your Sec- 
retary Mr. O’Brien, he has a Real Estate Broker’s 


License, hasn’t he? A. He does. 
Q. And he’s employed by the Company, an of- 
ficer, a stockholder? A. That’s right. 


@. And you’re Vice President is also a broker? 

emeiiiat s welt. 

Q. And he sells Real state for the corporation 
account ? A. Generally. 

Q. Yes. Yet, unless he’s an officer vou think that 
he couldn't sell real estate for Henry Broderick 
if he has a broker’s license ? 
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A. TI believe there’s a peculiar act in the license 
law [913 which not only does not permit the officers 
who have a salesman’s license, but that’s required. 
T’m not sure of that point, but that’s the reason 

Q. Well, would that be the only reason why you 
wouldn’t hire him if he had a broker’s license; you 


wouldn’t think he’d be any less qualified, would you? 

A. No, not a matter of qualification. 

Q. In other words, as you understand the law, 
it would be otherwise where you couldn’t employ 
-him, is that what you understand? 

A. We have to be able to control our employees. 

Mr. Winter: That’s all. 

Mr. Eggerman: Just one question, Mr. Knge. 


Redirect Examination 
By Mr. Eggerman: 

Q. You produced your escrow ledger and vou, 
in answer to Counsel, make the statement with ref- 
erence to these two accounts, one a transaction in 
which a broker was involved, and the second trans- 
action where a salesman was involved, and you said 
you would illustrate the distinction in which they 
are handled. You didn’t get to finish and state into 
the record what that difference was. Will you do 
so? Referring to these two accounts? 

A. In the case of the Sloan to Kelly deal, which 
was made by a salesman, the entire commission is 
labled [92] Real Estate Commission—Residential, I 
believe, and that’s the only commission shown on 
that particular account. 

Q. And that is which account? 
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A. That’s the one that 1s made by a salesman. 
The other account, negotiated by a Real Estate bro- 
ker, shows the amount of the commission that went 
to the broker on that date, and I believe on the same 
date or right close to it, the amount that went to 
the profit and loss account of Henry Broderick, Ine. 
It is the same date, the 24th of May. 

@. Does the name of the salesman appear at all 
on the transaction—the escrow transaction involving 
the salesman ? A. No, sir. 

@. His name doesn't even appear? 

A. No, sir. 

@. And does the name of the broker appear in 
the other transaction ? A. It does. 

Mr. Eggerman: That’s all. 


Reeross Examination 
By Mr. Winter: 

Q. What—what would show in the payment of 
commission to [93] the salesman ? 

A. The earnings record on which is kept the 
amount of his salary and other commissions. 

Q. On the escrow account of this salesman, where 
does it show there that the salesman made the sale; 
what indicates that the salesman made the sale on 
that transaction ? 

A. The original file set up when the escrow ac- 
count is started would reveal who should get the 
eredit for the transaction. 

@. Who should be paid? A What's recht. 

Q. But with respect to the brokers vou show it 
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right on this one account because he doesn’t have 
a salary coming, is that right? 

A. It shows there because it’s posted there out 
of the cash book when he gets his commission 
check. 

@. And you issue a check out of that account 
to the broker A, That’s right. 

®. When it is completed? 

A. His check comes directly out of that account. 

Q. Well, the check of the salesman comes out of 
- that account because it’s all paid in there when the 
transaction is completed, isn’t it? 

A. The check of the salesman does not come out 
of that [94] account. 

Q. Well, all of the money is paid into that ac- 
count, is it not? A. Yes. 

Q. Whether a salesman is handling it or whether 
a broker handles it. And then when the transaction 
is completed, the salesman on his next month’s—or 
next two pay days gets paid, the same as the broker 
does, doesn’t he? 

A. He gets paid on a different form of check as 
bonus. 

Q. Well, it’s just on a different form of 
check 

Mr. Eggerman: We object, your Honor. It’s all 
repetition, Counsel has gone into this two or three 
times. 

The Court: I think it is repetition. 

Mr. Winter: Well, that’s all. 

(Witness excused.) [95] 
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MELVILLE WILSON 
produced as a witness on behalf of the Plaintiff, 
after being first duly sworn, was examined and tes- 
tified as follows: 


Direct Examination 
By Mr. Eggerman: 


Q. State your name, please? 

A. Melville Wilson. 

Q. Where do you live? A. Seattle. 

Q. And how long have you lived in Seattle? 

A. Since 1905 except for three years in Cali- 
fornia. 


Q. And what is your business or profession ? 

A. Real Estate broker. 

@. How long have you followed the real estate 
business ? A. Since 1911. 
All of that in Seattle or part elsewhere ? 
Except three years in California. 
What kind of a license do you carry? 
Broker’s license. 
And who made application for that? 
I did. 
And who paid for it? A. I did. 
Who furnished the bond and paid the bond 
premium ? AS 1 didy P96] 

@. Did you make the appheation for the broker’s 
license? A. Yes. 

Q. Why didn’t you apply for a salesman’s h- 
cense ? A. I don’t want to be a salesman. 

Mr. Winter: He is calling for a conclusion of 
the witness. 

The Court: Objection overruled. 


OOD POo POPS 
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Q. Why don’t you want to be a salesman? 

A. I don’t want anyone to have control over me. 

@. How long have you been associated as a bro- 
ker—real estate broker for the firm, Henry Brod- 
erick, Ine.? A. Since 1938. 

@. And did you sign one of these specimen con- 
tracts? A. Yes. . 

Q. Do you remember what date, approximately ? 

A. About the end of December, 1938. 

Q. Who pays the expenses that you ineur in your 
- sales activities, I mean, other than the office—— 

AS GG: 

@. Those are the office facilities referred to in 
the contract? Bey tite s vig 

@. What, as to all the expenses except those 
office facilities, who pays for those? 


A. Ido. [97] 
Q. Who pays the taxes that you have to pay 
to the state? pee | olen 


@. Now tell us whether or not you have had ac- 
cess, since you have been an associate broker, to the 
listings in the office of Henry Broderick, Inc.? 

A. I have. 

Q. Do you ever attend the sales meetings testi- 
fied to by Mr. O’Brien? 

A. Whenever I can conveniently. 

@. Do you have to do that? A. Qh, no: 

@. What’s done at these meetings that you at- 
tend? 

A. A good deal of general information pertain- 
ing to the business comes out from different bro- 
kers, the stories of sales that have been made, rec- 
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ords from the Journal of Commerce, new leases, new 
sales, new properties Hsted, all that information 1s 
valuable to me. 

Q. Do you get any instructions or orders from 
anyone in Henry Broderick, Ine., then or any other 
time as to what you are to do? A. No. 

@. Do you keep any regular hours 

No. 


A 
Q in the real estate business ? 

A. No. [98] 

@. When do you work? 

A. Usually when I feel like it. 

@. You have a car you own? A. Yes. 

@. And the expenses of the car is paid for by 
whom ? A. I pay it. 

Q. Do you have an insurance policy ? 

A. Yes. 

@. And who pays for that? A. Ido. 

@. Who is the insured? AS lea 

@. You heard the testimony, I think, of Mr. 
O’Brien, with reference to brokers or at least some 
of them desiring to specialize in certain areas? 

ney eS. 

@. Do you specialize yourself in any area? 

A. Practically so. Once in a while I step out 
of my specialty. 

@. Do you also specialize in the type of prop- 
erty? A. Yes. 


@. What is your special 
A. Commercial. 

Q. Sir? 

A. 


Commercial property—business property. 
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@. At whose suggestion or wish do you special- 
ize in commercial property ? A. My own. 

Q. Does that fact—would that fact prevent you 
or has it prevented you from making a deal in resi- 
dential property if you wanted to? 

A. No, I sold a house here a couple weeks ago. 

Q. Are you required to make any specifie calls 
during the day by the firm? A. No: 

Q@. Are you under any instructions from the 
firm as to what your activities shall be? 

A. No, none at all. 

@. Are you required to give your entire time 
to the real estate business? 

A. I don’t give all my time to it. 

@. What business do you also follow? 

A. Food brokerage. 

Q. And who determines the amount of respec- 
tive time that you give to the food brokerage busi- 
ness and the real estate brokerage business ? 

A. Ido. 

.@. Are there any other brokers, so far as you 
know, associated with Henry Broderick, Inc., that 
likewise devote some of their time to other activi- 
ties? [100] 

A. Yes, the ones that were mentioned by one of 
the other witnesses. 

Q. In this trial—today? 

A. In this trial, Mr. Stewart and Mr. Robbins. 

@. Now, if you don’t make a sale for a period of 
time, do you receive anything at all from the firm 
of Henry Broderick, Inc.? A, NON 


wi 


Clark Squire 13% 


(Testimony of Melville Wilson.) 

Q. In your experience, where are the earnest 
money receipts customarily signed ? 

A. Usually in the buyer’s office, or in lis home, 


or in his lawyer's office, once In a while 

Q. Are they necessarily along any particular 
form? A. No, I used many forms. 

Q@. Many forms. Forms other than bearing the 
name Henry Broderick, Ine. ? 

A. Yes, [I’ve used the Washington Title Insur- 
ance Co. form. 

Q. Do you remember any of those ever being 
signed in the office of Henry Broderick, Inc., m 
your experience ? 

A. Yes. I had one signed in there about two 
weeks ago—three weeks ago. 

Q. Is that the rule or the exception in 

A. That’s the exception. 

@. How about the closing papers. Where are 
they executed? [101] 

A. Either in the escrow department of Henry 
Broderick, Inc., or in some lawyer’s office, or com- 
pleted in the seller’s or buyer’s office. 

@. Now as to the mode of approaching a buyer 
—that is, a prospective buyer, who determines the 
strategy and the psychology of your operations ? 

A. Well, I have to. 

Q. Does anybody have—does anybody else have 
anything to say about it? A. No. 

Q. How about advertising, do you do any adver- 
tising ? A. Not very much. 
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Q. And when you do, who composes the adver- 
tising ? A. I do. 

@. And where do you submit it? Is it entered 
in the papers? A. Yes. 

Q. Does your name appear likewise? 

A. Qh, yes. 

Q. Now when you have closed the deal, as you 
say, you know what I mean by a closed deal ?—— 

A. Yes. 

Q. So that the monies in this escrow account 
which has been testified to are paid out for insur- 
ance and taxes, adjustments and so forth, and there 
remains in that account usually what is the last 
amount that is distributed? [102] 

A. Well, off hand f’d say the commission would 
normally be although that’s not always true. Your 
adjustments are known quantities and the commis- 
sion might come out first and the other come out 
later. 

Q. But when that commission first goes out of 
that escrow account, where does it go? 

A. It goes to me,—mine. 


Q. How much? A 50 %e oleae 
Q. Does Henry Broderick, Inc., get any part of 
it until you do? Ame ING: 


Mr. Winter: If the Court please, I don’t want 
to interrupt, but all these questions are leading, if 
the Court please, and suggestive. 

The Court: Perhaps 

Q. Tell us whether or not you have ever sold 
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property for other real estate firms in the city while 
you were under this association ? 

A. Qh, yes, lots of times. 

@. And is the transaction any different whether 
between you and the plaintiff firm, as the trans- 
actions you testified to? 

& No different at all. [103] 

Mr. Eggerman: I believe that’s all. 


Cross-Examination 

By Mr. Winter: 

@. You sav vou've lived in Seattle smee 1905, 
Mr. Wilson? 

Pee eats right. 

Q. How long have you been selling real estate? 

A. Selling real estate probably since the early 
20’s. 

Q. When did you first take out your broker's 
license? 

A. Whenever they required it. I don’t know 
just when that was 


a good many vears ago. 

Q. <A long time before vou went to work for 
Broderick ? A. Qh, yes. 

Q. Who else have vou worked for—who else 
have you been associated with in the real estate 
firms in Seattle? 

A. Carter, MacDonald & Co. for fifteen vears. 

Q. Did you have a broker’s license when vou 
were working for them? se GES 

Q. Whenever vou go out and sell a piece of real 
estate for some other rival firm today, then vou 
aud Broderick split the fee, do you not? 
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A. I’m not sure that I understood. 

@. I say,—if vou got a piece of real estate now 
and you [104] sold it for John Davis & Co., Davis 
would get the other half of the fee and you and 
Broderick would get half the fee? 

A, “Phaictiiehi: 

Q. You would split it with Henry Broderick 
while they didn’t do any work on it at all? 

An Wesel 

Q. In these meetings every morning, you discuss 
listings ? A. Yes. 

@. When you were given certain listings, in ac- 
cordance with the contract—— 

A. Iam given all commercial listings. They are 
the only ones I want. 

(). are you given any exclusive possession of 
any listings? A. Qh, no. 

Q. Just the commercial listings ? 


A. I get all the commercial listings. 

@. Who else works on commercial listings ? 

A. Ross Downs, Henry Binker, Jack Sewart, 
Paul Evans, Connie Opperman. 
Well, what territory do you mostly cover? 
Wherever I want to. 
Well, I mean 
In Seattle and out. 
In Seattle and out? [105] 
. Yes. Any part of the commercial district of 
Seattle. Business. 


> OPOPS 


@. You specialize in business or commercial 
sales primarily ? A. Wes 
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Q. You don’t want to be under the Social Se- 
eurity Act, do you, Mr. Wilson? You don’t want 
to be covered by it? 

A. I don’t know much about it—I don’t want 
anyone bossing me. 

Q. Huh? 

A. I don’t want anvone hossing me. 

@. Well, you know that you don’t want to be 
under covered employment, don’t you? 

A. I don’t want anyone bossing me, just what 
I said. 

Q. That’s the reason you say you’re not working 
for anybody. Is that 


A. I’m a free lance. I can work when I want 
to, if | want to. And I want to be that way. 

Q. Well, if vou were under unemployment com- 
pensation, it wouldn’t change your setup now 
would it? 

A. I don’t know. JI don’t know when a real 
estate broker would be unemployed—I don’t know 
how you’d figure it out. You’re kinda working 
under your hat most of the time. I don’t know when 
you would become unemployed. I don’t know how 
you'd figure it—what an unemploved [106] reai 
estate broker would be, I don’t know. 

Q. Well, you’d be unemploved if you didn't 
have any listings, wouldn’t you? 

A. Well, I’d go out and get some. 

Mr. Winter: I think that’s all. 

The Court: Now these ads that you say rum in 


the paper, you say your name is attached to them? 
The Witness: Yes. 
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The Court: Are they yours individually or are 
they sent out of Henry Broderick, Inc. ? 

The Witness: No, Henry Broderick, Inc., name 
appears, and the ads, while they are put in on a 
copy that I want them put m, anyone can work the 
property that wants to. I don’t have any exelu- 
sive 


The Court: But your name appears and it’s a 
matter of see Mr. 

The Witness: That’s right. I have my name in 
there and the—the normal call, unless they knew 
someone in the office, would be to call the man that 
advertised—the man that’s got his name in there. 

The Court: Well, you don’t take such an ad 
down to the newspapers, do you? 

The Witness: Oh, no. The papers call in and 
get our ads. 


The Court: You say ‘‘our ads’’, you mean 

The Witness: All the brokers—any ads that are 
put in by any of the brokers 

The Court: No, what I’m trying to get at—the 
brokers there, do they have a separate advertising, 
an individual advertising system or plan, or does 
the company—the corporation put in an ad and 
carry what the broker submits ? 

The Witness: As a normal thing, these ads are 
given to Mr. Boynton and the papers—the man 
from the newspaper comes to his desk and picks 
them up and takes them up and puts them in. 

The Court: Then they appear under the general 
head of Henry Broderick, Inc. 
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The Witness: The name, Henry Broderick, Inc., 
appears in the ad as well as my name. 

The Court: Well, your name appears on the 
item but there may be many items in the ad? 

The Witness: Il never had one advertised, f[ 
don’t believe, that wasn’t a single ad by itself. It 
doesn’t appear in a column of ads as Iny own. 

The Court: And all the brokers operate that 
way: 

The Witness: No, some of them put ads in a 
column or several columns. 

The Court: Who pays for that? [108] 

The Witness: The office pays for the adver- 
tising. 


The Court: And is that charged back against 
the commission profits ? 

The Witness: No. They pay for the advertising. 

The Court: But all the rest of the brokers can 
work on that property if they wish? 

The Witness: The property is open to anyone 
in the office. Anyone ean work on it. 

The Court: Don’t you find that perhaps you 
may have some conflict of interest? 

The Witness: Oh, once in a while somebody beat 
my tine to a sale, but next time I’ll beat them. pos- 
sibly. We pay no attention to that. You work until 
you get a sale or lose it, whichever happens to come. 

The Court: As far as the buyer or seller is con- 
cerned, all documents in connection with it bear the 
name of the corporation, is that correct ? 

The Witness: Unless I happen to use a form of 
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the Washington Title Insurance Co. or the Puget 
Sound Title Insurance Co. 

The Court: Well then, do you then not put the 
corporation’s name in there at all? 

The Witness: Sometimes I do, sometimes not. 
Tuse my own name if it happens to come that way. 
[ [109] sign all earnest money receipts personally 
without—ah—Henry Broderick, Ince. 

The Court: You don’t use their 

The Witness: I use their form or any other form 
that is a suitable one, but I sign a personal receipt 
for the money. I don’t say ‘‘Henry Broderick, 
Inicesbymyseli- 7 


The Court: Do you have your business card 
with vou? 

The Witness: Yes. 

The Court: I think I’m going to have that 
marked. While that’s being 

Mr. Winter: I’d like to suggest that we have 
Mr. O’Brien’s marked, and Mr. Ross Downs’ 
marked at the same time. 

The Court: Do you have any objection to that? 
While they are examining those things I want to 
ask you another question. When you use some form 
that doesn’t in any way identify the corporation 
here as being connected with the transaction, either 
whether it be a transaction completed immediately 
or a transaction in prospect, do you account for 
the money immediately to the Henry Broderick, 
Ine. ? | 

The Witness: Not always. Sometimes I hold it 
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until I’ve got both sides of the deal signed up. As 
[110] a matter of convenience, it’s better for me 
if I don’t do that. It’s better to have the money 
put in the safe, put away in a safe place rather 
than have it laying loose anywhere. 

The Court: Well, the owner or the prospective 
buyer, when you give them vour address, do vou 
give it at your home o1r do you give it 

The Witness: No, I give it at Henry Broderick, 
Incorporated. 

The Court: What I’m trying to get clear—do 
you identify yourself as being connected with the 
Henry Broderick & ©o. or as an independent 
broker. 


The Witness: I am an independent broker and 
I tell everybody that. An independent broker asso- 
ciated with Henry Broderick, Incorporated. 

The Court: But what money you get in the way 
of compensation for your services, you ultimately 
get from Henry Broderick & Co. 

The Witness: Not always, no. I get quite a few 
direct from either the buver or seller. 

The Court: Then vou operate different from the 
other members, apparently, from the testimony o1 
the officers of the corporation. 

The Witness: That might be. I get—I’ve had 
[111] quite a few checks that were made payable 
bo emic. 

The Court: And you never turned them in to 
them at all? 

The Witness: Yes, oh, yes. 

The Court: Well, that’s what I’m trying to get 
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clear. When you get your share, you get it on their 
check ? 

The Witness: Either I give them a check for 
the amount that is due them or give them the whole 
check and let them give me back part of it. 

The Court: Well, if you take the former course, 
then, of course, you don’t handle the transaction as 
their books disclose here. 

The Witness: The money would come in to their 
account. What they do with it, I don’t know. 

The Court: Any representation you might make, 
I’m not meaning to imply that you did, or any con- 
troversy that grows out of your business transac- 
tions, you don’t—you never represent the Henry 
Broderick & Co. in the transaction? 

The Witness: I don’t have controversies. 

The Court: Oh, you’re no more perfect than the 
average human being 

The Witness: But I’ve had no controversies 
[112] on the subject of real estate,—— 

The Court: Have never had any misunderstand- 


ings in your real estate 
The Witness: No, not where there is any money 
involved. 
The Court: Either with buyer or seller, huh? 
The Witness: No. Never did. 
Me Court: Wietcealk 
Mr. Eggerman: That’s all. 
(Witness excused.) 
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Mr. Eggerman: The plaintiff rests. [113] 
The Court: Now, I’ll hear from you. 


(Whereupon argument by respective coun- 
sel.) 


The Court: I’! give you ten days in which to 
serve and file your brief—lI’ll give you—give von 
five days subsequent to the service of the brief to 
file a reply brief. I’ state to both counsel that this 
whole situation presents a rather complex question 
because it is in that zone—shadow zone or twilight 
zone between the two classifications of either master 
and servant or independent contractor. 

We'll adjourn court until 10:00 o’clock tomorrow. 


(Whereupon adjournment was taken.) 
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